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THE SUEZ CANAL AS AN INTERNATIONAL WATERWAY 


By Hatrorp L. Hoskins 


Dean and Professor of Diplomatic History, Fletcher School of Law 
and Diplomacy 


The Suez Canal, opened for general use on November 17, 1869, more than 
justified the gloomy predictions of its opponents that it would become ‘‘un 
second Bosphore.”’! Abbreviating by hundreds or thousands of miles the 
transit distance between important parts of the globe, it wrought a kind of 
revolution in maritime activities and particularly in strategical concepts of 
peace and war. Its consummation brought to an end more than a score of 
years of controversy marked by the efforts of the British Government to 
quash a project certain to destroy the monopoly of sea access to East Africa 
and the Middle and Far East via the Cape of Good Hope. Until 1869 the 
protection of British interests in the East had required only the maintenance 
of naval supremacy among the European States and a close surveillance of 
the Eastern Mediterranean with Malta and Constantinople as points of 
vantage. The cutting through of the Isthmus of Suez instantly destroyed 
previous schemes of British strategy by giving an almost infinite extension 
to the shores of the Mediterranean. With a similar projection of the prob- 
lems of the Mediterranean, fundamental changes in planning and procedure, 
both by Great Britain and by other European States having maritime 
interests, were unavoidable.? 

The Suez waterway was constructed by the Compagnie Universelle du 
Canal Maritime de Suez, of which the Frenchman, Ferdinand de Lesseps, was 
founder and principal promoter. The company was set up and operated by 
virtue of two concessions by Said Pasha of Egypt, dated November 30, 1854, 
and January 5, 1856, tardily confirmed by a firman issued by the Sultan of 
Turkey March 19, 1866. The character of the company was poorly defined 
at the outset and was only determined by various types of litigation extend- 
ing over a considerable number of years. Confusion arose from the facts 
that (1) the company, ostensibly international, was predominantly French; 
(2) its corporate offices were established in Paris, where all meetings of stock- 
holders were held, while its administrative headquarters were located in 
Alexandria; and (3) its operations as an international waterway under its 
own statutes, while subject in certain respects to the provisions of the French 


1 Cf. F. de Lesseps, Inquiry into the Opinions of the Commercial Classes of Great Britain 
on the Suez Ship Canal (London, 1857), p. 128; Quarterly Review, Vol. 102, pp. 354-362. 

?H. L. Hoskins, “British Policy in Africa, 1873-1877,’ The Geographical Review, 
XXXII, 140-149. 
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code and in others to Egyptian ordinances and Turkish regulations, actually 
were independent of international control.’ 

The international status of the Suez waterway during its period of con- 
struction and several years following its completion was quite as uncertain 
as that of the organization which brought it into existence. De Lesseps 
himself had called attention in 1856 to the desirability of reaching an inter- 
national understanding with reference to the use and protection of the Canal. 
The Viceroy’s concession of 1856, and consequently the statutes of the com- 
pany based thereon, provided that the Canal should be open to all vessels 
of all nations, in time of peace and in time of war.* The regulations of the 
company, a commercial corporation, of course had no value in international 
law, but they did provide a kind of modus operandi until the Canal became 
enmeshed in the toils of diplomacy in the late 1870’s. Meanwhile, the 
company, in an agreement of February, 1866, expressly recognized the right 
of the Egyptian Government to police the Canal and defend it against 
attack from outside, provided that free navigation of the waterway were 
assured—-a step which helped subsequently in defining the relationship of 
the operating corporation to the sources of political authority. No ques- 
tion ever has been raised concerning the Canal as a part of the territory of 
Egypt, and Egyptian tribunals have left no doubt on this point.® 

The Franco-German War, which occurred in 1870-71 shortly after the 
opening of the Suez waterway, raised no definite Canal issues, although ves- 
sels of both belligerents passed through the Canal freely. The outbreak of 
war in April, 1877, between Russia and Turkey, however, produced a critical 
situation at once, inasmuch as the Canal lay in territory under Turkish 
suzerainty. The possibility that the Canal might become a zone of hostili- 
ties brought into the open the fact that Great Britain already had assumed 
the réle of protector of the Canal. In November, 1875, the British Govern- 
ment had purchased a large block of Egyptian shares in the Suez Canal 
Company, less with a view to controlling the operations of the company than 
to establishing, in the absence of any international agreement, a strong posi- 
tion relative to the defense of that waterway which already had come to play 


3 Among the many historians of the Suez Canal, the following are authoritative and prob- 
ably are most useful in connection with the present study: Pierre Crabités, The Spoli- 
ation of Suez (London, 1940); C. W. Hallberg, The Suez Canal (New York, 1931); H. L. 
Hoskins, British Routes to India (New York, 1928); T. J. Lawrence, The Suez in Inter- 
national Law (London, 1884); J. Charles-Roux, L’Jsthme et le Canal de Suez, 2 vols. (Paris, 
1901); Lt.-Col. Sir A. T. Wilson, The Suez Canal (London, 1933) ; together with appropriate 
portions of Georges Douin, Histoire du Regne du Khédive Ismail (3 vols. in 4 published: 
5 vols. projected: Rome, 1933-1938); and M. Sabry, L’Empire Egyptién sous Ismail et 
lU’ Ingérence Anglo-Frangaise (Paris, 1933). 

4 The company’s statutes are given in Wilson, op. cit., Appendix 3, pp. 179-191. 

5 Convention entre le Vice-Roi d’Egypte et la Compagnie Universelle du Canal Maritime 
de Suez, signé au Caire, le 22 février, 1866; quoted in part in Wilson, op. cit., pp. 191-193. 

6 Paul Fauchille, Traité de droit international public (Paris, 1925), I, Pt. 2, p. 297. 
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an important part in British imperial affairs.’ Further to strengthen this 
position after the opening of the Russo-Turkish War, there was signed at 
Alexandria on September 7, 1877 (subject to the approval of the Ottoman 
Porte), an Anglo-Egyptian agreement which, to all intents and purposes, 
envisaged Great Britain as the protector of Egyptian territorial interests.° 
Already, on May 6, 1877, the British Government had despatched a note 
to Russia defining British interests in Egypt and elsewhere in the Near 
East. Russia was warned that any attempt to block or intercept communi- 
cations via the Suez Canal would be inconsistent with the maintenance by 
Britain of a neutral policy. In May of the following year, in consequence of 
rumors of Russian designs upon the Canal, and with British naval units al- 
ready stationed at Alexandria and Port Said, the Egyptian Government was 
promised as many more ships as the Egyptian Navy might require in order 
to ensure the safety of the Canal and the Red Sea.!° 

While the steps taken by the British Government were in fact sufficient to 
prevent any interference with the navigation of the Canal, the sanction 
for this rested solely on their own action and on their resolution to protect 
their own interests and those of other neutral States. There was no clearly 
defined legal right which could be cited as warrant for the deed. There 
was no obligation for the Porte or the Government of Egypt, on the one 
hand, or the Russian Government, on the other, to refrain from acts which 
would have impeded Canal operations." Direct British intervention in the 
affairs of Egypt in 1882, precipitated by the crude revolt of Ahmed Arabi 
Pasha, compromised the British position still further. In the course of the 
operations leading to the armed occupation of that country, British troops 
actually used the Canal as a basis for attack and temporarily interrupted 
the commercial use of the Canal. This gave emphasis to the need for a 
general agreement with respect to the status of the Canal. Consequently, 
not more than a month after the battle of Tel-el-Kebir, Lord Granville 
was saying to Count Herbert Bismarck, ‘‘We wish to suggest that free 
passage through the Suez Canal in time of peace and war be secured to all 
sea-faring nations under an international guarantee of the Powers.” ™ 
Early in the following year, definite proposals were brought forward by the 
British Foreign Secretary, acting on behalf of the Khedive. The formula 
proposed in this circular note (January 3, 1883) assiduously avoided any 
suggestion of neutralizing the Canal (Lord Granville had said, ‘‘We can 


™London Times, Nov. 26 and Dec. 2, 1875; Parliamentary Paper, Egypt No. 1 (1876) 
(Cd. 1391). 

8 FO 78/3189. The agreement was drawn up on Aug. 4, 1877. 

°E. Hertslet, Map of Europe by Treaty (4 vols., London, 1875-91), IV, 2615-2617; 
Hoskins, op. cit., p. 475. 

FO 78/2851, Sir J. Pauncefote to Mr. Vivian, May 3, 1878; FO 195/1194, Vivian to 
Admiral Lord John Hay, May 14, 1878. 

4 Sir James Headlem-Morley, Studies in Diplomatic History (London, 1930), p. 77. 
* Die Grosse Politik der Europdischen Kabinette (40 vols., Berlin, 1922-27), IV, 42. 
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never agree to the Suez Canal being neutralized’’), but it did in substance 
propose to regularize its use, in time of peace and war, by declaring the chan- 
nel to be ‘‘free for the passage of all ships in any circumstances,” forbidding 
hostilities within its precincts, providing for the defense of Egypt, and leav- 
ing to the Government of Egypt the responsibility of enforcing these meas- 
ures.* Inasmuch as the Government of Egypt during the period of occupa- 
tion obviously stemmed from Whitehall, it is apparent that Egypt was to 
be merely a stalking horse. 

Response from the envious Powers was slow, although some progress 
toward an arrangement satisfactory to all interests was made during the next 
two years. In 1885 an ambassadorial conference meeting in London to con- 
sider the financial affairs of Egypt arranged for a seven-Power conference in 
Paris to discuss the international character of the Suez Canal.'* At French 
insistence, the Paris Conference incorporated in a draft treaty a provision for 
an international canal commission, an arrangement accepted by the British 
Government only after attaching a broad reservation that the agreement 
should not be understood to ‘‘fetter the liberty of action of Her Majesty’s 
Government during the occupation of Egypt.”* The Conference of 1885 
ended inconclusively. Negotiations continued through the months fol- 
lowing, with France and Turkey in particular, attempting to discover bases 
on which the British would be willing to withdraw from Egypt. A draft 
convention prepared by the British Foreign Office in 1888, based on that of 
1885, proving to be acceptable to the Powers concerned, it was formally 
signed at Constantinople on October 29, 1888 (ratified subsequently), by 
representatives of Great Britain, France, Germany, Austria-Hungary, Italy, 
Russia, Spain, Turkey and The Netherlands.'* Although this action pro- 
vided for neither neutralization nor internationalization in the usual sense 
of those terms, it did give the Canal an international status, one which with 
modifications still obtains.17 The Canal was declared to be open to all 
vessels, whether merchant or war ships, in time of war as in time of peace. 
The Canal was not to be blockaded; no acts of hostility were to be commit- 
ted within its precincts; no permanent fortifications were to be erected along 
its line. Further clauses defined regulations for the use of the Canal in 
time of war. In case of danger the Egyptian Government was to take the 
necessary measures. ‘The British refused to concede jurisdiction of any kind 
to an international commission as such, but consular agents of the signatory 


13 Hallberg, op. cit., p. 285. 14 Headlem-Morley, op. cit., p. 77. 

15 Parliamentary Paper, Egypt No. 16 (1885) and Egypt No. 19 (1885). 

16 Jbid., No. 1 (1888); British and Foreign State Papers, Vol. 79, pp. 18-22. 

17 Contrasting views as to the neutralization of the Canal are to be found in T. J. Lawrence, 
The Principles of International Law (Boston, 1895), p. 490; T. E. Holland, Studies in Inter- 
national Law (Oxford, 1898), pp. 270-293; L. Oppenheim, International Law (London, 
1927), II, 148, 166; C. H. Stockton, Outlines of International Law (New York, 1914), pp. 
137-139; and elsewhere. 
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Powers were authorized to maintain an innocuous kind of surveillance over 
Canal affairs with respect to the carrying out of the provisions of the 
Convention. 

In one important respect the Convention of 1888 was anomalous. While 
it brought the waterway under international protection and made Egypt 
mandataire for the carrying out of its provisions, all of the signatory Powers, 
including Turkey, ratified it with the reservation by Lord Salisbury (origi- 
nally brought forward in 1885 by Sir Julian Pauncefote) that ‘‘in so far as 
the Treaty is incompatible with the transitional and exceptional situation 
and would impede the liberty of action of the British Government during 
the occupation,” Great Britain might consider itself free to disregard the 
terms of the Convention.'* France accepted this reservation with the un- 
derstanding that all of the Powers might take advantage of it. The Conven- 
tion thus was reduced to an academic declaration and remained technically 
inoperative.!® Before any exigencies of war had discovered this, however, 
the inconsistency had been remedied. During the negotiations between 
Great Britain and France which culminated in the Anglo-French agreement 
of April 8, 1904, in order that the Canal Convention might be brought into 
practical operation, the principals reiterated their adherence to the original 
Convention, but with the provision that those clauses which defined a com- 
plicated procedure for meetings of a canal commission should remain in 
abeyance.2® The other original signatories having signified their acceptance 
of this change, the Convention tardily came into force.*4_ Upon the Govern- 
ment of Egypt still devolved the carrying out of the provisions of the Con- 
vention, an arrangement eminently satisfactory to Great Britain. 

The few occasions prior to the outbreak of the first World War on which 
the Suez Canal was employed for other than normal commercial purposes 
served merely as instructive illustrations of the latitude of the provisions 
respecting the use of the waterway. During the Spanish-American War 
the passage of Spanish war vessels through the Canal en route to the Philip- 
pines impelled our Secretary of State to inquire of the British Government 
whether the United States, not a signatory to the Canal Convention of 1888, 
might despatch armed vessels by the Suez route. The British Foreign Secre- 
tary replied that he believed no protest would be made and that there was 
no distinction in this regard between signatory and non-signatory Powers.” 
Lord Salisbury did not feel impelled to add that, inasmuch as the Convention 
was regarded as inoperative, the query was superfluous.” During the Russo- 

18 Parliamentary Paper, Egypt, No. 1 (1888), C. 5255, p. 36; ef. G. P. Gooch, History of 
Modern Europe, 1878-1919 (New York, 1923), p. 93. 

19 This JouRNAL, Vol. III (1909), p. 899; Sir James Headlem-Morley, op. cit., p. 79. 

2G. P. Gooch and H. Temperley, British Documents on the Origins of the War, 1898- 
1914 (11 vols.) (London, 1926-38), II, 326, 331-334; this Journa, Vol. IV (1910), p. 349. 

*1 Bulletin of International News, XIII, 68; Gooch and Temperley, op. cit., III, 18-19. 


2? Foreign Relations of the United States (1898), p. 982; Fauchille, op. cit., I, Pt. 2, p. 336. 
8 See Naval War College, International Law Topics (1930), pp. 119-120. 
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Japanese War (1904-05) armed Russian vessels passed freely through the 
Canal in both directions, although they were operating against an ally of 
Great Britain.44 At the outbreak of the Turco-Italian War (1911) the 
Egyptian Government for the first time found occasion to employ some of 
the powers specified in the Convention of 1888. Five Turkish gun boats 
which failed to quit Port Said within the time allotted (24 hours), were 
boarded and disarmed by Egyptian authorities.*> At other times armed 
vessels of both belligerents employed the Canal without incident, regardless 
of the fact that Egypt was a part of the Ottoman Empire. 

The World War, because of its comprehensive scope, added considerably 
to the body of precedents for subsequent instruction. At the very outset of 
the war the Egyptian Government issued a proclamation authorizing Brit- 
ish military forces to exercise any right of war in Egyptian ports and terri- 
tories. But when presently (November 5, 1914) war broke out between 
Turkey, nominally suzerain over Egypt, and Great Britain, still in occupa- 
tion of Egypt, the occupation was transformed into a British protectorate. 
All Egyptian ports thereupon became belligerent ports. British troops 
were stationed at strategic points on the Canal and the channel was closed to 
nocturnal use by merchant vessels—steps which could find legal warrant 
only under the reservation attached to the 1888 Convention. The Turks 
seized upon these measures as justification for the issuance of a circular 
notice to neutrals in May, 1915, in which they explained the necessity of 
extending hostilities to the Suez Canal Zone, inasmuch as the British, in 
contravention of the Canal Convention, were erecting fortifications along 
the Canal, while the French were landing troops in Egypt with a view to 
hostile action against Ottoman territory.?’ 

There has been no general agreement among competent authorities as to 
the correctness of the action taken by Great Britain and/or Egypt in some 
instances during the war, British writers not unnaturally have found ample 
justification for all war-time procedures, while others have taken the point 
of view that, in authorizing Britain to use Egyptian ports and facilities for 
war purposes other than the protection of Egypt or the Canal, Egypt vio- 
lated the Convention of 1888, and that the British Government did likewise 
in assuming complete control of Egypt under the protectorate. In making 
a virtue of necessity, British authorities probably were not always on safe 
legal ground.?® Yet despite the fact that after 1914 the Suez Canal was in 

24 A. S. Hershey, International Law and Diplomacy of the Russo-Japanese War (New 
York, 1906), p. 189; Fauchille, op. cit., I, Pt. 2, p. 336. 

25 Fauchille, op. cit., I, Pt. 2, p. 337. Cf. Arts. 4 and 7 of the Convention of 1888, and de- 
crees of February, 1904. 


26 R.L. Buell, ‘The Suez Canal and League Sanctions, ’”’ Geneva Special Studies, VI (1935), 
p. 6. 

27 Fauchille, op. cit., I, Pt. 2, pp. 337-338; the circular is quoted in International Law 
Topics (1917), pp. 221-222. 
8M. C. de Freycinet, La Question d’ Egypte (Paris, 1904), p. 327. 
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every essential a British waterway and an Allied line of communications, 
the Canal Convention was given rather more than lip service. Except for 
the sequestration of enemy vessels suspected of contemplating hostile acts 
or believed to be destined for conversion into armed raiders, procedures 
taken with regard to German merchant vessels entering Canal precincts 
may be considered entirely appropriate. Action taken by the Egyptian 
authorities, for example, in detaining some Turkish and German vessels 
and in forcing others to quit Egyptian ports (a step involving certain cap- 
ture) was upheld by the British Government, which declared it inadmissible 
(October 23, 1914) that the right of free access to and use of the Canal 
could imply a right to use the waterway and its ports for an indefinite time 
in order to escape capture, because the use of these ports for refuge was not 
envisaged by the Suez Canal Convention and the manifest effect of such 
usage would be to endanger the Canal and perhaps to render it useless to 
other vessels.2® The prefatory remarks of the British Prize Court at Alex- 
andria in the case of the German steamship Gutenfels perhaps bear as much 
significance as the formal decision in the case: ‘‘ There is a grim touch of humor 
about the present situation, seeing that the Ottoman Government, under 
German direction, is at this moment seeking to destroy the Canal, while a 
German ship taken by the British Government asks in a British prize court 
for a release on the ground that the canal precincts are absolutely in- 
violable.”’ °° 

The treaties signed at the close of the World War not only regularized 
war-time acts and policies of the victorious Powers but also attempted to 
mend such breaches as had occurred in the international fabric. By Part 
IV, Section VI, of the Treaty of Versailles, Germany consented to the 
transfer to the British Government of all powers conferred upon the Sultan 
of Turkey by the Convention of 1888 relating to the Suez Canal. Likewise 
it recognized the British protectorate in Egypt as of August 4, 1914.% 
Similar clauses were contained in the treaties of St. Germain and Trianon 
with Austria and Hungary, and Sévres (later Lausanne) with Turkey. This 
substitution of British for Ottoman authority merely formalized a situation 
which had existed in most essentials since 1882 and in all since 1914. 

The abolition of the British protectorate and the creation of a nominally 
independent Kingdom of Egypt raised some questions regarding the inter- 
national position of the Canal. These might have been more serious except 

*® Fauchille, op. cit., I, Pt. 2, p. 338. 

°° British and Colonial Prize Cases (London, 1916), I, 102, iii. The Gutenfels arrived at 
Port Said Aug. 5, 1914, and was given until sunset on Aug. 14 to refuel and depart. The 
vessel chose to remain. On Oct. 13 she was boarded by an Egyptian crew and sailed into 
the Mediterranean beyond territorial waters, where she was seized by a British vessel as a 
prize of war. The owners demanded restitution on the ground that Port Said was a neutral 
port, guaranteed by the Suez Canal Convention. 


5! British and Foreign State Papers, Vol. 112, p.79. The treatiesterminating the war with 
the other Central Powers are incorporated in this volume. 
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for British determination to relinquish no portion of the special rights which 
had been preserved since 1888. The unilateral declaration of February 28, 
1922, ‘‘absolutely reserved to the discretion of His Majesty’s Government,” 
among other matters, (a) the security of the communications of the British 
Government in Egypt, and (b) the defense of Egypt against all foreign ag- 
gression or interference.** Both in this declaration and in a notification to 
the Powers, on March 15, of the termination of the protectorate, it was made 
clear that, pending the conclusion of agreements on such reserved points, 
the status quo was to remain intact. That is to say, the price of Egyptian 
independence in other respects was to be the retention by Great Britain of 
such rights and powers as would insure as favorable a position relative to 
imperial communications in particular and other interests incidentally as 
was maintained under the protectorate. These public declarations appear 
to have been based on the assumption that, since the special position occu- 
pied by Great Britain relative to the Canal since 1888 (then lately re- 
acknowledged by the Powers in being embodied in the post-war treaty 
settlement) had existed prior to the protectorate, it would be unaffected 
by the establishment of Egyptian independence.* 

This assumption is exemplified repeatedly during the years immediately 
following the granting of Egyptian independence, not only by the character 
of the negotiations between Great Britain and Egypt respecting the reserved 
points of 1922, but also in public pronouncements of the British Government. 
In 1924 the question arose as to the situation which might arise were the 
Geneva Protocol for the Pacific Settlement of International Disputes— 
open for signature by members and non-members of the League of Nations— 
to be signed by Egypt. To allay any doubt, the British Foreign Office on 
November 19, 1924, issued a note citing the reservations in the declaration 
of February 28, 1922, and the content of the circular note of March 15 of 
the same year, and concluding: “In these circumstances His Majesty’s 
Government are unable to admit that the Protocol, if signed by Egypt, will 
enable the Egyptian Government to invoke the intervention of the League 
of Nations in settlement of matters absolutely reserved . . . to the discre- 
tion of His Majesty’s Government.” * Likewise in a separate note which 
accompanied the signing of the Kellogg Pact by a British representation in 
August, 1928, reference was made to “‘certain regions of the world the welfare 
and integrity of which constitute a special and vital interest for our peace 

% Parliamentary Paper, 1922, Cmd. 1592, ‘‘Correspondence Respecting Affairs in Egypt”’ 
[in continuation of “Egypt No. 4, (1921).’’]; Royal Institute of International Affairs, Infor- 
mation Department Papers, No. 19, “Great Britain and Egypt, 1914-1936”’ (New York, 
1936), pp. 11-12. 

% Parliamentary Paper, Egypt No. 2. (1922), Cmd. 1617, ‘‘ Despatch to His Majesty’s 
Representatives Abroad respecting the Status of Egypt.” 

4 Cf. R. L. Buell, op. cit., p. 8; Headlem-Morley, op. cit., pp. 97-101. 


% Quoted in A. J. Toynbee, Survey of International Affairs, 1925 (London, 1927), Vol. 1, 
p. 212. 
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and safety ...’’ It continued, ‘“‘It must be clearly understood that His 
Majesty’s Government in Great Britain accept the new treaty upon the dis- 
tinct understanding that it does not prejudice their freedom of action in 
this respect.’’ 

Meanwhile, Great Britain’s position in Egypt with reference to the ‘‘re- 
served”’ points, if not uncertain, was at least unsatisfactory. Relations 
between the two States after the declaration of February, 1922, instead of 
improving, continued, on the whole, to deteriorate. The new Egyptian 
Government, believing itself to be in a strong bargaining position and un- 
willing to be content with anything short of complete independence in all 
matters affecting Egyptian sovereignty, consistently refused to recognize 
extraordinary British rights with regard either to communications or other 
special interests. Between 1922 and 1930 several attempts were made to 
reach a common ground of understanding, all of which were defeated by 
the unwillingness of Great Britain even to contemplate relinquishing the 
protection of the Suez Canal (and other less essential interests) either to 
Egypt or to the League.*” A draft treaty of 1930, providing for the termina- 
tion of British military occupation in Egypt proper, but authorizing the 
maintenance of British armed forces near Ismailia for the defence of the 
Canal in conjunction with the Egyptian army, came within a measurable 
distance of success, but foundered on the Sudan question.*® A grave new 
threat to the entire Arabian quarter of Africa was required to bring Anglo- 
Egyptian issues to the point of settlement. 

Italy undertook a ‘‘total solution” of claims against Ethiopia in the au- 
tumn of 1935 and commenced moving immense numbers of troops and 
quantities of matériel to East Africa through the Suez Canal. The League 
of Nations thereupon adjudged Italy an aggressor in contravention of the 
terms of the Covenant and officially applied sanctions.*® The question 


% Parliamentary Paper, United States No. 1 (1928), Cmd. 3109, ‘“‘ Correspondence with the 
United States Ambassador respecting the United States Proposal for the renunciation of 
War,”’ May 19, 1928, p. 25. The reservation was repeated in ‘‘ Further Correspondence 
..., note of July 18, 1928: United States No. 2 (1928), Cmd. 3153, p. 10. Cf. Hunter 
Miller, The Peace Pact of Paris (New York, 1928), p. 69. 

7 Anglo-Egyptian relations during these years are well treated in Lord Lloyd’s Egypt 
since Cromer, 2 vols. (London, 1933). 

%8 Parliamentary Paper, Egypt No. 1 (1930), Cmd. 3575, “Papers regarding the recent 
negotiations for an Anglo-Egyptian settlement.”” Cf. also Royal Institute of International 
Affairs, Information Department Papers, No. 19, op. cit., pp. 22-37, and Elizabeth P. 
McCallum, “Egypt: a Decade of Political Development,” Foreign Policy Association 
Information Service, VI (Jan. 7, 1931). While the present study is concerned particularly 
with those reservations of 1922 which related to the Suez Canal, it may appropriately be 
noted in passing that the Sudan question, the fourth of the reserved points, was not un- 
related to the security of the Canal. Through the Sudan flowed Nile water which was vital 
not only to the normal life and activity of the inhabited portions of Egypt, but also the opera- 
tion of the Canal itself, which depends on the continuous flow of the Fresh Water Canal, 
itself a branch of the Nile. 

*® League of Nations, Official Journal, Vol. 16 (1935),pp. 1225, 1226. 
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arose immediately whether Italy might be denied the use of the Canal, and 
if so, under what circumstances. The evolutionary stages through which 
the Convention of 1888 had passed, the changes which had occurred in the 
status of Egypt since the time of the British occupation, and varying inter- 
pretations of the relevant portions of the Covenant of the League, all com- 
bined to provide a field day for authorities in international law and states- 
men alike in the consideration of this question.*® It would be unprofitable 
here to attempt to summarize all of the arguments illustrative of the several 
schools of thought which were born of the national interests, historical prece- 
dents and international engagements embraced by the issue. Generally 
speaking, there was a disposition by commentators to see a fundamental 
inconsistency between the League Covenant and the Constantinople Con- 
vention of 1888, and hence, by virtue of Article 20 of the Covenant—‘‘the 
members of the League severally agree that this Covenant is accepted as 
abrogating all obligations or understandings inter se which are inconsistent 
with the terms thereof’’—to regard the Convention as abrogated, or at all 
events, superseded. Logic then led to the conclusion that under Article 16 
of the Covenant, the Canal might be closed to Italy, or at least blockaded, 
“‘in resisting any special measures aimed at one of their number by the 
covenant-breaking state.” 4! A practical problem in this respect was found 
in the possibility that, in order to avoid the hazard of war with Italy, Great 
Britain, the logical instrument of the League in the application of sanctions 
to the Suez waterway, might not only be unwilling to surrender a special 
position relative to the Canal under the Convention of 1888, but might even 
insist on maintaining the provision stated in Article 1 of that engagement 
that ‘“‘The Suez Maritime Canal shall always be free and open, in time of war 
as in time of peace, to every vessel of commerce or of war, without distinction 
of flag.” # 

It was not, in any case, certain that an inconsistency existed between the 
terms of the Covenant and the Canal Convention. None had been dis- 
covered prior to 1935, and no argument could prove that those who framed 

40 For more extended summaries and analyses of the legal questions involved, see R. L. 
Buell, op. cit., pp. 11-14; Amedeo Giannini, ‘‘ 1 regime giuridica del Canale di Suez,’’ Oriente 
Moderno, Vol. 15 (1935), pp. 297-307; Raymond Guibal, Peut-on fermer le Canal de Suez? 
(Paris, 1938), 28me partie; Werner Landecker, ‘‘ Suez Kanal und italienisch-abessinischer 
Konfltkt,”” Revue de Droit International, 1935, pp. 204-220. 

41 Not a few Britons were persuaded that the arrangement of 1888 was incompatible with 
the League Covenant and hence could not be regarded any longer as constituting an obli- 
gation to which the British Government must adhere. On June 7, 1935, two members of the 
House of Commons, Messrs. Atlee and Mander, arguing on this basis, maintained that Great 
Britain should close the Canal in the application of sanctions under Art. 16 of the Covenant. 
Royal Institute of International Affairs, Bulletin of International News, Vol. 12, p. 67 ff. 
The Law Times for July 27, 1935, advanced a similar point of view. CY. editorial in the 
New York Times, Aug. 11, 1935. 

4 Royal Institute of International Affairs, Bulletin of International News, Vol. 12, ‘‘The 
International Status of the Suez Canal,’’ pp. 70-72. 
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Article 20 of the Covenant intended that it should apply to such an engage- 
ment. In fact, as has been pointed out above, the Convention was expressly 
affirmed in the peace treaties of which the Convenant was a part.* Italian 
writers not unnaturally maintained that the Convention was operative, 
that Great Britain was charged with its enforcement and that it was not 
superseded by the Covenant.“ At the same time, they, together with most 
of the other disputants, chose to overlook the cogent fact that, as adminis- 
trator of the Suez Canal Convention, Great Britain might find clearer war- 
rant, under the reservation which had become essentially an integral part 
of the Convention and which empowered that State to take such action as 
might seem necessary to insure the safety of the Canal or of Egypt, for clos- 
ing the Canal to Italian transports of munitions vessels than the League 
could discover in Article 16 of the Covenant.” 

Whatever the virtues of the several arguments for and against the propo- 
sition that Italy might be denied access to Ethiopia through this particular 
international waterway, the question remained an academic one. The 
Council of the League, on the one hand, and the British Government, on the 
other, found their respective positions too delicate to admit of adventures 
in the twilight zone of international law. It is interesting to observe, how- 
ever, that no hypothesis advanced during the course of the Ethiopian crisis 
as to the continued existence or potency of the Suez Canal Convention ap- 
pears to have affected in the least its place in British foreign policy. The 
Canal Convention still obtains: the Covenant has passed into history. 

Dangers inherent in the Ethiopian campaign and the rise of Italian East 
Africa at last brought Great Britain and Egypt to the settlement of points 
held in abeyance since 1922. On August 26, 1936, a treaty of alliance was 
concluded between the two States, embracing all of the points at issue.“ 
Article 8 of this treaty secured to Great Britain substantially the same rights 
with reference to the protection of the Canal as had been maintained since 
the early days of the occupation of Egypt, albeit in a form much more 
acceptable to the latter State. By the terms of this engagement, the military 
occupation of Egypt was ended, but Great Britain remained charged with the 
defense of the Canal until such time as Egypt may possess sufficient strength 
to undertake the task alone. Any rights pertaining to Great Britain by 
virtue of the Convention of 1888 are nowhere alluded to, yet a long-standing 
obligation to make sure of the defense of the Canal is implied on the part 
of Great Britain. No longer does the latter act in the name of Egypt: now 


* Art. 152 and 282 of the Treaty of Versailles (1919) and Art. 89 of the Treaty of Lausanne 
(1923) specifically recognize the continuation in force of the Suez Canal Convention. 

“4 Cf. the article, ‘71 Canale di Suez e l’Etiopia,” in Affari Esteri, June 15, 1935. 

6 H. L. Hoskins, ‘‘The Suez Canal in Time of War,”’ Foreign Affairs, Vol. 14 (1935-1936), 
p. 101. 

* Parliamentary Paper, Treaty Series No. 6 (1937), Cmd. 5360, ‘“‘Treaty of Alliance be- 
tween His Majesty in respect of the United Kingdom, and His Majesty the King of Egypt.” 
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that the two States are to continue in close alliance, responsibilities pertain- 
ing to the defense of common interests are to be shared.*? 

That the British Government has regarded its position in Egypt as essen- 
tially unchanged by any of the events since the close of the first World War 
is indicated by the terms of the Anglo-Italian Agreement of April 16, 1938. 
In many of its essentials, this arrangement was a direct outgrowth of the 
critical situation which developed toward the close of 1935 when the possible 
application of League sanction to effect the exclusion of Italy from the Suez 
Canal was being seriously considered. In spite of many differences between 
Great Britain and Italy during the months following, and the insistent de- 
mands by spokesmen of the latter Power that Italy be accorded a substantial 
share in the direction of commercial affairs, the Italian Government was at 
pains not to be offensive to the point where access to East Africa through the 
Canal might actually be cut off. In March, 1938, the Italian Government 
approached British authorities, asking for a reaffirmation of liberty of transit 
through the Canal. This gave rise to discussions which culminated in the 
course of the following month in an accord, parts of which went far toward 
confirming Italy in newly ill-gotten gains in East Africa and actually recog- 
nized that State as a partner with Great Britain in the Red Sea area. Annex 
8 in this connection is particularly significant. It declares: ‘‘The Govern- 
ment of the United Kingdom and the Italian Government hereby reaffirm 
their intention always to respect and to abide by the provisions of the Con- 
vention signed at Constantinople October 29, 1888, which guarantees at all 
times for all Powers free use of the Suez Canal.’’48 The fact that Egypt ad- 
hered to this agreement while the League of Nations was still extant 4° un- 
doubtedly supplies an instructive lesson to those who, from time to time, 
have found the broad tracks of basic national policy of a great State less eas- 
ily followed than the sharper spoor of legal logic, and so not infrequently 
have been misled into aimless by-paths. The agreement of April 16, 1938, 
had not come into force when the present war opened. Nevertheless Annex 
8 shows an unbroken line of descent, from the early days of the British occu- 
pation of Egypt to the present time, of the principle that the peculiar char- 
acter of British interests in the East entitle that State to a special position in 
Egypt for the purpose of serving the international community as the guard- 
ian of the Suez highway. 

The early period of the present war has seen no appreciable change in the 
international relationships of the Canal. In June, 1940, Italy as an Axis 
member, relying on huge armed forces in North and East Africa and con- 


‘7 Parliamentary Paper, Treaty Series No. 6 (1937), Cmd. 5360, ‘‘Treaty of Alliance be- 
tween His Majesty in respect of the United Kingdom, and His Majesty the King of 
Egypt,” p. 5. 

48 Parliamentary Paper, Treaty Series No. 31 (1938), Cmd. 5726: I, “‘ Agreement between 
the United Kingdom and Italy,’”’ p. 24; New York Times, April 17, 1938. 

‘9 Parliamentary Paper, Treaty Series No. 31 (1938), Cmd. 5726: II, pp. 37, 38. 
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fident of aérial and naval strength in the Mediterranean, elected to seek a 
complete attainment of aims and aspirations by process of war. Since these 
aspirations included the control of Egypt and the Suez Canal, Great Britain 
was called upon to exercise those protective powers which had been retained 
through so many vicissitudes. As early as April, 1939, precautionary meas- 
ures were taken for the safety of the Canal by the British military and naval 
forces in Egypt, together with the Egyptian Government and the Suez Canal 
Company, to guard against sudden seizure of strategic points along the Canal 
by Italian forces. In the following September the Suez Canal Company 
issued a circular, coincident with the proclamation of a state of siege in 
Egypt, containing notification of the taking over of all navigation through the 
Canal by the military authorities under the direction of a Canal Governorate 
established at Ismailia. 

Upon the collapse of France and the severance of contact between the 
organization of the Suez Canal Company in Egypt and the main offices in 
France in August, 1940, the British Government took over the entire super- 
vision and control of the company’s interests in Egypt, operational and fin- 
nancial alike, this control being exercised through the senior British naval 
officer in command of Canal defenses. The Superior Agent of the company 
in Egypt, as the acting representative of the corporation, continued to be 
consulted, however, in all matters of importance. These measures, which 
bid fair to continue throughout the war, have served effectually to maintain 
the Canal as an artery for both commercial and naval vessels. Meanwhile 
the Canal has not escaped attack by Axis air forces, and on a few occasions 
traffic has been interrupted temporarily as a result of bombing raids and 
mining activities. The present situation, consequently, is not unlike that 
which developed in the course of the first World War when German and 
Turkish forces professed to find in British defensive measures sufficient 
ground for hostile action against an international waterway. It may be 
presumed that the British Government at the close of the present war will be 
able no less successfully than on the prior occasion to show that all measures 
taken during war-time have been in accordance with international conven- 
tions to which at one time or another its enemies have adhered. 























THE COMING OF ECONOMIC SANCTIONS INTO 
AMERICAN PRACTICE 


By Bengamin H. WILLIAMS 
Professor of Political Science, University of Pittsburgh 


Political institutions attain their stature largely by organic growth, taking 
form through a process of evolving practice. In this connection the eco- 
nomic sanctions developed by the United States in the years immediately 
preceding Pearl Harbor have much significance. As the architects of a 
new world order now draw up plans for the defense of the international 
community against war, they can include economic sanctions with greater 
assurance of American approval than in 1919. For certain types of such 
sanctions have in the last few years taken their place among our precedents, 
and the United States may well be expected to view proposals for their use 
with a more friendly eye than at the close of the first World War. 

In the years following the armistice of 1918, despite the greatly altered 
position of the United States in the world community, American respect for 
impartial neutrality was still strong. That sentiment had been built up by 
the justified and successful practice of more than a century. Proposals to 
use economic measures to penalize aggression conflicted with this well en- 
trenched attitude, and such proposals were time after time rejected. During 
the Senate’s consideration of the League of Nations Covenant, the second of 
the Lodge reservations, prohibiting, among other things, the assumption by 
the United States of any obligation to employ economic discriminations, was 
adopted by a decisive vote. That particular reservation was devoted mainly 
to military sanctions, but the heavy vote by which it was attached to the 
treaty (56 to 26) may be taken to indicate in a general way Senatorial op- 
position to economic sanctions. In fact, much of the opposition to the 
League arose from the realization that its provisions were contrary to our 
traditional concept of neutrality. 

During the 1930’s, as aggression broke out in various parts of the world, 
numerous proposals were made in this country for economic discrimination 
against the aggressors. In the beginning, effective sentiment was unfavor- 
able to such discrimination. In 1932 a petition was circulated by President 
Lowell of Harvard and former Secretary of War Newton D. Baker requesting 
the President and Congress to announce their willingness to concur in any 
boycott that should be instituted by the League of Nations in the Manchurian 
controversy. Much opposition existed, however, in Senatorial circles. Para- 
phrasing King Lear, Senator Borah declared: ‘“‘That way lies madness.” 
The lack of assurance that the United States would participate in anti- 
Japanese commercial discriminations was a discouragement to League plans 
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for economic sanctions against Japan. The framing of various neutrality 
bills in the middle 1930’s brought the question of economic sanctions up for 
much Congressional discussion. Bias in favor of traditional neutrality on the 
part of many Congressmen, however, blocked plans to give authority to the 
President to apply munitions and financial embargoes against aggressors as 
distinguished from their victims. Accordingly, the Neutrality Acts of the 
years 1935-1937 contained provisions for embargoes on munitions and loans 
which would necessarily apply to both sides equally. In 1937 President 
Roosevelt delivered his famous ‘‘quarantine” speech in Chicago. The ad- 
dress was given on October 5, about three months after the war in China had 
begun. The President suggested the quarantine of aggressors as a method 
of protecting the peace of the world. Numerous pacifists and isolationists 
opposed such a policy, and Congressional comment was discouraging to 
friends of collective security. 

Up to this time, as has been shown, the record of the United States was 
rather consistently against economic sanctions. Nevertheless, some be- 
ginnings had already been made by the Administration in its discrimination 
in favor of China through the nonapplication of the neutrality statutes, in 
its unequal loan policy which favored China over Japan, and in its tariff 
discriminations against Germany. These matters will be mentioned later. 
The stark reality of the growing aggression of Japan and apprehension of the 
gathering storm in Europe now began to develop widespread sentiment for 
economic sanctions. Ultimately, the commercial and financial strength of 
this neutral country was thrown against the aggressors in some respects as 
strongly as it had been hurled against our legal enemies during our belligerency 
in the first World War. The use of American products by the aggressors in 
the destruction of their victims convinced a large section of the public that 
equal economic treatment of belligerents was not rationally consistent with 
a desire for world order and justice. Perhaps, however, the fear and anger 
created by ruthless conquest was more important in changing the American 
attitude than was the force of pure logic. At any rate, by the time the 
Germans had overrun France in the tragic summer of 1940, the policies of the 
United States had already begun to shift radically. 

The sanctions applied by the United States were of two main kinds: (1) 
negative or punitive acts directed against the aggressors, and (2) positive 
or assistance-granting measures aimed at aiding the opponents of aggression. 
The purposes of the negative sanctions were to shut off American materials 
and dollars from the aggressor nations and to reduce the funds being used for 
Axis propaganda in the United States and other neutral countries. The 
purpose of the positive sanctions! was to give the victims and opponents of 


1 The word “sanction” as used in municipal law refers to the punishment and coercion of 
the law-breaker. Since in international relations the aggressor is put at a disadvantage by 
aid given to his opponent, the extension of the term “sanction” to include such positive 
action appears justified. 
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aggression easier access to American materials. The outline of these policies 
is as follows: 
I. Negative or punitive sanctions applied against the aggressors: 
1. Moral embargoes. 
2. The withholding of tariff reductions from German commerce. 
3. Countervailing duties. 
4. The licensing of the export of materials essential to national de- 
fense and the discriminatory application of the law. 
5. The freezing of funds. 
6. The blacklist. 
II. Positive or assistance-granting sanctions aimed at defeating aggression 
by aiding its opponents: 
1. The gold purchase policy. 
2. The discriminatory loan policy. 
3. The repeal of the arms embargo. 
4. The Lend-Lease Act. 


NEGATIVE OR PUNITIVE MEASURES 


Moral Embargoes. The moral embargo, as it was employed in 1938 and 
1939, consisted of a mere request from the Department of State to American 
exporters to stop the shipment of certain kinds of goods; there was no legal 
prohibition. On June 11, 1938, after heavy loss of civilian life in the Japanese 
bombardment of Canton, Secretary of State Hull issued a statement that the 
administration disapproved of the sale of airplanes to countries which had 
engaged in the bombing of civilian populations. The statement was followed 
by a letter of July 1 to manufacturers and exporters of airplanes and airplane 
parts in which the Secretary said that the Department would issue export 
licenses ‘‘with great regret’’ for shipment to such countries. Over a year 
later, at the time of Russia’s attack upon Finland, further statements were 
issued. On December 2, 1939, President Roosevelt publicly asked that 
American manufacturers should bear the government’s condemnation of the 
bombing and machine-gunning of civilians in mind before selling planes or 
parts to countries obviously guilty of such unprovoked bombing. Elabo- 
rating on this declaration, the Department of State addressed a letter to the 
manufacturers and exporters of munitions, stating that: 


. . . the Department hopes that it will not receive any application for 
a license to authorize the exportation, direct or indirect, of any aircraft, 
aircraft armament, aircraft engines, aircraft parts, aircraft accessories, 
aerial bombs or torpedoes to countries the armed forces of which are 
engaged in such bombing or machine-gunning.? 


The moral embargo, so far as it affected Russia, was revoked on January 21, 
1941; but it evidently continued to apply to Japan until that country 
attacked the United States on December 7, 1941. In each of the instances 
of moral embargo mentioned, the advisory restrictions were intended to 


2 Department of State Bulletin, Dec. 16, 1939, Vol. I, p. 685. 
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reduce the power of the aggressor, although the word ‘‘aggressor”’ was not 
used. Congress had opposed any attempt to name aggressors in foreign 
wars; but, by designating the aggressive countries as those which bombed 
civilian populations, the executive used rhetorical tactics to impose what 
amounted to a sanction against the aggressor states. 

Withholding Tariff Reductions from German Commerce. One discrimina- 
tion against Germany which evidently arose from mixed economic and politi- 
cal motives was that of withholding from imports coming out of Germany the 
advantages of tariff reductions made under the Trade Agreements Act. 
According to this Act, the reductions of tariffs made under specific trade 
agreements (excepting those with Cuba) were to be generalized, that is, to be 
extended to all countries. The President was authorized, however, to sus- 
pend the application of this advantage to articles from any country because 
of its discriminatory treatment of American commerce, or because of other 
acts or policies which in his opinion tended to defeat the purposes set forth in 
the Act. During most of the life of the Act before the entry of the United 
States into the war, Germany was the only country which was designated by 
the President for suspension of the tariff reductions. In other words, during 
the greater part of this time all other countries received the advantage of the 
tariff reductions while Germany was required to pay the regular duties under 
the Hawley-Smoot Tariff Act. The reason given for suspension in the case 
of Germany was that that country did not allocate a fair amount of foreign 
exchange for the purchase of goods from the United States. How much 
effect the aggressive political attitudes of Germany and the repugnant Nazi 
ideology had upon American officials in the inauguration and maintenance 
of this policy it is difficult to prove, but presumably these influences were 
considerable.® 

Countervailing Duties. Another type of discrimination against the trade 
of the totalitarian States was the imposition of countervailing duties. The 
law authorized the imposition of such duties against imports from countries 
which bestowed bounties upon their exports, and the countervailing duties 
were presumed to offset the aid given by the governments of the subsidizing 
countries. The best illustration of the use of this type of discrimination 
came at the time of the Czechoslovakian crisis in March, 1939. On March 
15 Germany annexed Bohemia and Moravia, and the action brought forth 
intense indignation in the United States. Acting Secretary of State Sumner 
Welles, on March 17, stated: 


This government, founded upon and dedicated to the principles of 
human liberty and of democracy, cannot refrain from making known 
this country’s condemnation of the acts which have resulted in the 
temporary extinguishment of the liberties of a free and independent 


’ Other countries which discriminated against the United States in the allocation of ex- 
change, such as Argentina, were not placed upon the disfavored list, although for a time 
Australia suffered from this penalty. 
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people with whom, from the day when the Republic of Czechoslovakia 
attained its independence, the people of the United States have main- 
tained specially close and friendly relations. 


It is manifest that acts of wanton lawlessness and of arbitrary force 
are threatening world peace and the very structure of modern civili- 
zation.‘ 


The next day the Treasury Department gave notice of the application of a 
25% rate of countervailing duties against goods coming from Germany, 
which, added to the higher duties Germany was already paying, constituted 
quite an obstacle to German sales in this country. It became increasingly 
difficult for Germany to find through exports to the United States the foreign 
exchange with which to purchase the vast amount of materials necessary for 
her armament program. The reason given by the Treasury Department was 
that Germany, through the barter system, was paying what amounted to 
bounties upon exports to the United States.5 The coincidence in time be- 
tween the Treasury action and the strong official condemnation of Germany 
for the rape of Czechoslovakia, however, gave to the discrimination the 
appearance and force of a rebuff against an aggressor. In July of the same 
year the United States imposed countervailing duties on certain silk imports 
from Italy. Altogether a marked distinction was made between the aggres- 
sor totalitarian States and the democratic countries in the application of 
these penalties by the United States.® 

The Licensing of Exports of Materials Essential to National Defense and the 
Discriminatory A pplication of the Law. Drastic trade discrimination against 
Japan was prevented by the commercial treaty of 1911 with that country.’ 
Under the treaty, the United States agreed not to place prohibitions upon 
imports from or exports to Japan which did not equally extend to the like 
articles imported to or exported from any other country. On July 26, 1939, 
in accordance with the termination clause in the compact, the United States 
gave a six months’ notice of withdrawal from the treaty. The termination 
became effective as of January 26, 1940, and constituted in itself something 
of a diplomatic rebuke or sanction. Several months later, on July 2, 1940, 
the President signed the Export Control Act which granted him the power to 
list any materials which he should decide to be essential to our national de- 
fense. The export of such materials was placed under a license system, and 
the President was given the power to prevent exportation entirely should he 


* Department of State, Press Releases, March 18, 1939, pp. 199-200. 

5 Tbid., p. 203. 

6 Margaret S. Gordon, Barriers to World Trade (Macmillan, New York, 1941), p. 408, 
note 51. 

7It has been argued that, on principles of reprisal, economic discriminations were permis- 
sible, because of Japan’s violation of various treaties, in spite of the commercial convention 
of 1911. See Q. Wright, “The Legal Status of Economic Sanctions,’’ Amerasia, Feb- 
ruary, 1939, p. 569. 
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believe such a step necessary. On July 31 an order was announced which 
prevented the export of aviation gasoline except to countries in the Western 
Hemisphere and to other places where such gasoline was necessary for the 
operation of American-owned companies. The order was principally in- 
tended to prevent the shipment of this important military material to Japan. 
About two months later the export of iron and steel scrap was restricted to 
the countries of the Western Hemisphere and Great Britain. Thus Japan 
was deprived of some of its most important steel-making materials. In cases 
of various other articles, greater facilities were provided for the issuance of 
licenses to Western Hemisphere and British companies than to those of 
Japan. 

The Freezing of Funds. In his authority to control financial transactions 
and thus to freeze the funds of aliens, the President possessed power for a 
much more sweeping sanction than any yet mentioned. The authority for 
such action was derived from the Trading with the Enemy Act of 1917 as 
amended in 1933 to meet the requirements of a national emergency. Section 
5 (b) of the Act gives the President a comprehensive authority over business 
transactions involving the regulation by executive order of banking, ex- 
change, and dealings in securities. 

This power, which made it possible to prevent resources within the United 
States from being used by the aggressors, was one of the most notable of the 
“methods short of war”? employed against the Axis during and after the 
summer of 1940. As the Germans marched into one country after another, 
the President issued orders placing under a strict license system all financial 
dealings in this country conducted on behalf of nationals of the occupied 
countries. The freezing orders prohibited within the United States on the 
part of such persons the following acts except as they might be authorized by 
license: the transfer of credit between banks, the payment of funds by or toa 
bank, transactions in foreign exchange, and dealings in evidences of debt. 
By these means the President was able to prevent the use of such financial 
resources in the United States as might pass to the ownership or control of 
the conquerors. 

The list of freezing orders followed the route of the German military ma- 
chine through Denmark, Norway, The Netherlands, Belgium, Luxemburg, 
France, Rumania, Bulgaria, Hungary, Yugoslavia, and Greece. It also in- 
cluded Latvia, Estonia, and Lithuania, which were occupied by Russia. 
Finally, on June 14, 1941, all of Europe was covered, thus placing the na- 
tionals and property of Germany and Italy under the restrictive system.° 
With regard to certain European countries, Finland, Portugal, Spain, 
Sweden, Switzerland, and the U.S.S.R., which were not a part of the German- 


8 For the various orders see Department of State Bulletin, July 6, 1940, Vol. III, p. 11; 
Aug. 3, 1940, Vol. III, p. 94; Sept. 28, 1940, Vol. ITI, p. 250. 

* Department of State Bulletin, June 14, 1941, Vol. IV, p. 718; 6 Federal Register, 2897 
(Ex. Order 8785). 
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Italian order, general licenses could be issued to permit dealings upon ade- 
quate assurances that economic aid would not go to the Axis. The effects of 
the freezing orders upon the Axis were described in an official American pub- 
lication as follows: 





The freezing of assets paralyzed German and Italian efforts to ac- 
quire vital and strategic materials in the Western Hemisphere. The Axis 
was using American dollars and American banking facilities to under- 
write sabotage, spying, and a propaganda campaign in both North and 
South America. The blocking of Axis assets abruptly choked this 
poisonous stream.!° 


The Japanese became subject to the freezing control on July 25, 1941, 
following the invasion of the southern ports of French Indo-China by Nip- 
ponese troops." The blow to Japan was even more telling than that dealt 
to Germany and Italy. The starvation of Japan’s war machine, so depend- 
ent upon imports, produced a feeling of desperation among the Japanese mili- 
tarists and doubtless had much to do with causing the suicidal attack of 
December, 1941, upon the United States. The freezing order probably 
helped to involve this country in war, but such is the risk of withdrawing the 
assistance of American finance and industry to an international criminal. 

The Blacklist. Another method for blocking the flow of resources to the 
Axis was the blacklisting of trading firms in foreign countries which were 
presumed to be acting for the benefit of Germany and Italy. On July 17, 
1941, a list of over 1,800 persons and firms doing business in the Latin Amer- 
ican Republics was proclaimed. Business establishments on this list were 
prohibited from receiving from the United States any articles covered by 
the Export Control Act except under special circumstances. They were also 
regarded as nationals of Germany or Italy and were thus subjected to the 
prohibitions of the freezing order of June 14, 1941.4 The Department of 
State explained that the order was intended to deny the benefits of inter- 
American trade to persons who had been using commercial profits to finance 
subversive activities." The effect of the blacklist was to drive many Ger- 
man and German-sympathizing firms out of business in Latin America and 
thus to deprive the Axis of useful commercial and ideological agencies. 


POSITIVE OR ASSISTANCE-GRANTING MEASURES 

There remain to be considered certain other acts in which this country 
departed from impartial neutrality in order to grant aid to the victims and 
opponents of aggression. One policy which will not be considered in detail 








SCRA 





10 Office of Facts and Figures, Report to the Nation (Washington, 1942), p. 23. 
11 Department of State Bulletin, July 26, 1941, Vol. V, p. 73; 6 Federal Register, 3715 
(Ex. Order 8832). 
2 Ibid., July 19, 1941, Vol. V, p. 41. Many other names were added to the list by 
subsequent proclamations. 
13 [bid., Aug. 2, 1941, Vol. V, p. 99. 
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but which might be regarded as discriminatory aid was the failure to apply 
the Neutrality Act in the case of the Sino-Japanese War which began in 
1937. The Act was intended to be applied whenever the President should 
find that a state of war existed abroad. Although the Sino-Japanese War 
was and is one of the most destructive in modern history, the chief executive 
never found that a state of war existed in China until the Japanese attack 
upon Pearl Harbor merged the Asiatic and European conflicts into one great 
world war. The purpose of the oversight was to aid China. Had the Presi- 
dent recognized the state of war, munitions shipments to the belligerents 
would have been stopped; and such a break in commerce would have been 
to the distinct disadvantage of China. Japan had large munitions industries 
while China did not. The effect of applying the Act would have been to 
deprive China of something she could not otherwise get and to take from 
Japan merely the right to import something she already had. The nonap- 
plication of the Act was in line with Chinese interests and desires and is to be 
contrasted with the prompt application of the law in the Italo-Ethiopian 
War, in which case the effect of the Act was to hinder Italy. 

The Gold Purchase Policy. The program of purchasing gold freely at $35 
per ounce had an important effect in stimulating American exports to Great 
Britain and (before June, 1940) to France. A great deal of the British im- 
ports from the United States, which were in excess of British exports to this 
country, were paid for by the shipment of gold. Had the United States not 
been willing to buy the gold, the British would have found it difficult to have 
obtained needed American supplies on a large scale. An American student 
of financial policy stated in 1941 that the purchase at a high price of all gold 
offered was the most important ‘‘aid-short-of-war’’ rendered the British 
by neutral America.“ 

The Discriminatory Loan Policy. Loans to the victims of aggression have 
been closely connected with the export of merchandise to such countries. In 
this connection, their purpose has been to give buying power to the favored 
borrower or to protect its currency against the strain of heavy buying. 
While the loan policy is classified here as a positive program of aiding the 
victim, loans might logically have been mentioned also under negative sanc- 
tions, since they were tacitly forbidden to the aggressors. The policy goes 
back beyond the main period of our discussion. Japan particularly was 
barred from financial aid in the United States after the Manchurian aggres- 
sion of 1931 by a governmental attitude which was effective even if it did not 
receive official expression. 

The Reconstruction Finance Corporation and the Export-Import Bank of 
Washington were the chief institutions by which financial aid to victims of 
aggression was extended. Credits totalling $171,500,000 were granted 
China to aid her in buying necessary commodities in the decade from 1931 to 


4 Charles R. Whittlesey, ‘Gold Policy and Foreign Policy,’’ The New Republic, June 30, 
1941, p. 879. 
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1941.5 With these China purchased wheat, cotton, locomotives, motor 
trucks, oil, and other supplies. The loans were contrary to Japanese desires 
and created indignation in Japan. After the Russian invasion of Finland 
in November, 1939, the Export-Import Bank extended $35,000,000 in cred- 
its to cover the export of supplies to the invaded country.'® 

The loans to China and Finland were partisan acts of sympathy to victims 
of attack. They were not consistent with the principles of neutrality, which 
forbid a neutral government to make loans to belligerents.!” 

The Repeal of the Arms Embargo. When, after the Munich conference of 
1938, a European conflict appeared probable, it became clear that the bi- 
lateral munitions embargo of the American neutrality laws would, in such a 
contingency, operate to the extreme disadvantage of Great Britain and 
France. In July, 1939, President Roosevelt sent a special message to Con- 
gress appending a statement of Secretary of State Hull to the effect that the 
provision for the munitions embargo was contrary to the interests of the 
peace-loving nations.!8 Shortly after the war began, the President reém- 
phasized the former appeal. Congress then passed the repeal provision; and 
the ban was lifted on November 4, 1939. This action, taken after war had 
begun, permitted American munitions to flow in a flood to the Allies and 
unquestionably showed favoritism of a very substantial character. 

The Lend-Lease Act. Probably the most important single type of eco- 
nomic sanction employed by the United States in our recent neutrality 
period was the furnishing of supplies to the opponents of aggression under 
the Lend-Lease Act. This measure, passed in March, 1941, authorized the 
chief executive to manufacture or otherwise procure ‘‘defense articles’’ for 
any government ‘‘ whose defense the President deems vital to the defense of 
the United States.”” The President was to be the sole judge of the terms, 
and he could regard as a satisfactory quid pro quo any direct or indirect bene- 
fit rendered to the United States. 

The basis for extending this unusual aid was fear of the powerful aggressors 
and of the calamities which their lawlessness might bring down upon the 
United States. As Secretary Hull remarked in support of the bill before the 
House Committee on Foreign Affairs: 


18 The items making the total are R.F.C. credits of $50,000,000 in 1933, and Export-Import 
Bank credits of $1,500,000 in 1937, $25,000,000 in 1938, $20,000,000 in March, 1940, 
$25,000,000 in October, 1940, and $50,000,000 in November, 1940. These are the sums of 
the authorizations of credit. In some cases, particularly the earlier ones, the credits were 
not fully used. 

16 Three credits were announced in the following sums: $10,000,000 in December, 1939, 
$20,000,000 in March, 1940, and $5,000,000 in March, 1941. The information regarding 
the Chinese and Finnish credits is found in Export-Import Bank of Washington, Statement 
of Loans and Commitments, June 30, 1941. 

17 China may well be defined as a belligerent in fact after July, 1937, although war was not 
formally declared. Governmental loans to China under these circumstances cannot, in a 
realistic sense, be regarded as consistent with the spirit of impartial neutrality. 

18 Department of State Bulletin, July 15, 1939, Vol. I, p. 45. 
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We are amply warranted, as a measure of self-defense and in the pro- 
tection of our security, to allow supplies to go to the countries who are 
directly defending themselves and indirectly defending us against the 
onrush of this unholy determination to conquer and dominate by force 
ofarms. We are merely trying to protect ourselves against a situation 
which is not of our making and for the prevention of which we exerted 
our every energy.!® 


The Act was accompanied by an appropriation of $7,000,000,000, and 
seven months later another appropriation of almost $6,000,000,000 was 
added. By the time this country entered the war, the aid provided under 
the Act was being disbursed on a large scale. By the end of the year 1941, 
$1,200,000,000 had been spent. Exports to the value of approximately 
$600,000,000 had been sent abroad; and the balance of the disbursements had 
provided for such services to friendly governments as the conduct of train- 
ing programs in the United States, the repair of ships, and the construc- 
tion of munitions plants.?° 

It can thus be seen that, previous to Pearl Harbor, the United States had 
built up precedents of economic sanctions against aggression. Altogether 
the purposes of the sanctions were to prevent American supplies and dollars 
from reaching the aggressor nations, to shut off funds used for Axis propa- 
ganda in the United States and other neutral countries, and to make Ameri- 
can supplies more easily available to the opponents and victims of aggres- 
sion. The adoption of sanctions was not due to any one decision but came 
in a variety of ways over a period of several years. The policy represented 
a persistent course on the part of the executive; and, at times, the President 
was supported by Congressional action, as in the case of the repeal of the 
arms embargo and the passing of the Lend-Lease Act. The coming of sanc- 
tions was in no sense due to an accidental decision or one made under the 
spur of a single emotional appeal. 

How far the United States drew away from traditional neutrality during 
this period can be seen from the fact that, with regard to two types of sanc- 
tions, the freezing of funds and the blacklist, the precedents for action came 
from the period of our belligerency in 1917-1918 and were originally aimed 
at our legal enemies. In fact, while the United States was a neutral in the 
first World War, it had protested the use of the blacklist even when used by 
a belligerent.21_ In another instance, that of the Lend-Lease Act, the neutral 
American Government gave more generous terms in 1941 in extending aid 
to opponents of aggression than the belligerent American Government had 
given its allies in 1917 and 1918. Our neutral pericd of 1939-1941 was in 
some respects more akin to belligerency than neutrality. 


19 Department of State Bulletin, January 18, 1941, Vol. IV, p. 91. 

*0 Office of Facts and Figures, op. cit., p. 17. 

* “Tt is manifestly out of the question that the government of the United States should 
acquiesce in such methods or applications of punishment to its citizens.’’ Foreign Rela- 
tions of the United States, 1916 (Supplement), p. 422. 
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The measures taken by the United States were not, it is true, entered into 
in accordance with the written plan of a formal international organization. 
They were the individual actions of one country, taken on its own volition. 
However, in these actions we may see in formation something stronger, 
though slower to develop, than written contract—the shaping of interna- 
tional mores, perhaps later to be transferred into positive law. In applying 
sanctions, the United States acted in accordance with a general, though un- 
organized, consensus of world opinion against law-breakers. Americans 
were motivated most strongly by fear for their national safety, the emotion 
that is the chief basis of the movement for collective security. And these 
incidents have set a precedent in American foreign policy which should 
make the solution of the mutual security problem easier after this war. 

A nation is bound, to a certain extent, by its past. In 1919 and 1920, 
when the United States contemplated the change from the law of impartial 
neutrality, deeply imbedded in American practice, to the unneutral policy of 
aiding one set of belligerents as against another, the difficulties of making 
the transition were great. At the end of the present war the United States 
will be looking back upon a radically different set of precedents regarding 
neutrality than those which were remembered in 1919. When terms of 
world organizaion are considered, it would appear that economic sanctions 
should meet with much less American opposition than formerly, since they 
have already had an important place in our policy. And the prospect that 
the vast economic power of our country may not be used to support aggressor 
nations but rather to defeat them should make the task of providing an 
effective international organization appreciably lighter. 











COMPULSORY ADJUDICATION OF INTERNATIONAL DISPUTES 
By Hans KELSEN 
Visiting Professor at the University of California, Berkeley 
I 


A careful examination of the nature of international relations and the 
specific technique of international law shows a basic difficulty confronting 
every attempt to regulate relations between States. It is the fact that in 
case of disputes between States there exists no authority accepted generally 
and obligatorily as competent to settle international conflicts, that is, to 
answer impartially the question: which of the parties to the conflict is right 
and which is wrong. If the States do not reach an agreement, or do not 
voluntarily submit their dispute to arbitration, each State is left to decide 
for itself the question whether the other State has violated, or is about to 
violate, its right; and the State which considers itself injured is free to 
enforce the law, and that means what it considers to be the law, by resorting 
to war or reprisals against the alleged wrongdoer. Since the other State 
has the same competence to decide for itself the question of law, the funda- 
mental legal problem remains without impartial solution. The objective 
examination and unbiased decision of the question whether or not the law 
has been violated is the most important and essential stage in any legal 
procedure. As long as it is not possible to remove from the States in dis- 
pute the prerogative to answer for themselves this question of law and 
transfer it once and for all to an impartial authority, namely, an inter- 
national court, further progress toward the reign of law and order in the 
world will be slow indeed. 

Consequently, the next step on which our efforts must be concentrated 
is to bring about an international treaty concluded by as many States as 
possible—victors as well as vanquished—establishing an international court 
endowed with compulsory jurisdiction. This means that all the States of 
the League constitutéd by this treaty shall be obliged to renounce war and 
reprisals as means of settling conflicts and to submit all their disputes with- 
out any exception to the decision of the court and to carry out its decisions 
in good faith. 


II 


To eliminate war, the worst of all social evils, from interstate relations 
by establishing compulsory jurisdiction, the juridical approach to an 
organization of the world must precede any other attempt at international 
reform. Among the two aspects of the postwar problem, the economic 
and the legal, the latter has a certain priority over the former. It is not 
too much of a simplification to say that all the difficulties and absurdities 
in international relations originate almost exclusively in the possibility of 
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war, that is, in the fact that one government is afraid of, the other is hoping 
for, war, and in consequence both attempt to transform their countries into 
economically self-sufficient bodies. When the possibility of war shall have 
been eliminated from international relations, when no government has to 
fear any disadvantage and no government has to hope for any advantage 
brought about by war, the greatest obstacle in the way of a reasonable 
reform of the economic situation will have disappeared, at least in so far 
as the improvement of the economic situation is an international and not 
a national problem. It is not true that war is the consequence of unsatis- 
factory economic conditions; on the contrary, the unsatisfactory situation 
of world economy is the consequence of war. If the history of the last 
thirty years has taught us anything, it is the primacy of politics over 
economics. Hence the elimination of war is our paramount problem. It 
is a problem of international policy, and the most important means of inter- 
national policy is international law. 

Now we have already an international legal instrument excluding war 
from international relations, the so-called Kellogg Pact, ratified by almost 
all the nations of the world. At this moment that general treaty for the 
renunciation of war seems to be a rather weighty argument against a legal 
approach to the problem of peace. The failure of the Kellogg Pact, how- 
ever, is due to its own technical insufficiency. On the one hand, the Pact 
attempted too much by prohibiting any kind of war, even war as a reaction 
against a violation of law, without replacing this sanction of international 
law by another kind of sanction, by an internationally organized sanction. 
Thus it favored States inclined to violate the rights of other States. On 
the other hand, the Pact undertook too little, by obliging the States to seek 
a pacific settlement of their disputes without obliging them to submit all 
their conflicts without exception to the compulsory jurisdiction of an 
international court. 


III 


The first objection against the suggestion of establishing a court with 
compulsory jurisdiction concerns the execution of the court’s decisions in 
the event that a State does not fulfill its obligation to obey the court or does 
resort to war or reprisals in disregard of its covenants. It is evident that 
the most effective method of enforcing the orders and judgments of the 
court would be the organization of a centralized executive power, that is, 
an international police force, and to place this armed force at the disposal 
of the court, or at the direct disposal of a central administrative agency, 
whose only function is to execute the decisions of the court. But it is not 
less evident that the attempt to establish a centralized executive power, an 
armed force of the League different and independent from the armed forces 
of the member States, must reckon with the most stubborn resistance of the 
governments, and the international treaty establishing the international 
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police force must be ratified by the signatory governments. A public 
opinion more or less favorable to the establishment of a world police is not 
sufficient. An international police force would be a radical restriction, if 
not the total destruction, of the sovereignty of the States. Such a police 
force is the essential element of a World State, and the idea of a World 
State is, at least for the present generation, a utopian scheme. 

The organization of a centralized executive power, the most difficult of 
all the problems of world organization, cannot be the first, it can be only 
one of the last steps; a step which in any case cannot successfully be under- 
taken before the international court has been established, and has, by its 
impartial activities, gained the confidence of the governments. For then, 
and then only, sufficient guarantees will be given that the armed force of 
the League would be used exclusively to maintain the law according to the 
judgment of an impartial authority. 

As long as the covenant constituting the international court does not 
establish a central armed force, the decisions of the international court can 
be executed against a reluctant State only by the other States, members of 
the international community, if necessary by the use of their own armed 
forces under the direction of the previously mentioned administrative 
agency. This agency may be formed after the pattern of the Council of 
the League of Nations. But the council of the new League is to be set up as 
a subsidiary organ of the court, and its only function should be to guarantee 
the execution of the judicial decisions of the court. The fact that the task 
of the administrative body will chiefly be to execute the decisions of the 
court, will facilitate considerably its organization, especially with respect 
to its procedure. 

The resolutions by which the administrative council carries out the 
decisions of the court should be adopted by the majority of its members, 
and not require unanimity, as did the decisions of the Council of the League 
of Nations. 

As a matter of fact, in the field of international relations the majority 
principle is not applied with one exception. The exception is extremely 
significant, however. It is the procedure of international courts. Here, 
and here alone, is the majority principle generally accepted. Submission 
to the majority vote of an international court is not considered incompatible 
with the sovereignty of the State. This is one of the reasons why it is 
advisable to make a court, and not a government, the main instrument of 
international reform. It is the line of least resistance. 


IV 


Another reason is the fact that treaties of arbitration have proved until 
now the most effective. Seldom has a State refused to execute the decision 
of a court which it has recognized in a treaty. The idea of law, in spite of 
everything, still seems to be stronger than any other ideology of power. 
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A third reason is furnished by the history of law. The problem of world 
organization is a problem of centralization; and the whole evolution of the 
law from its primitive beginnings until today has been, from a technical 
point of view, a continuous process of centralization. In the field of 
municipal law this process is characterized by the surprising fact that the 
centralization of the law-applying function, that is, the establishment of 
courts, precedes the centralization of the law-creating function, that is, 
the establishment of legislative organs. Long before parliaments as legis- 
lative bodies came into existence, courts were established to apply the law 
to concrete cases. It is a characteristic fact that the meaning of the term 
parliament originally was court. 

In primitive society the courts were hardly more than tribunals of arbi- 
tration. They had to decide only whether or not the delict had actually 
been committed as claimed by one party, and if so, if the conflict could not 
be settled by peaceful agreement, whether or not the injured party was 
authorized to execute a sanction against the other according to the principle 
of self-help. Only at a later stage did it become possible completely to 
abolish the procedure of self-help and to replace it by execution of a court 
decision through a centralized executive power, a police force of the State. 
The centralization of the executive power is the last step in this evolution 
from the decentralized pre-state community to the centralized community 
we call the State. We have good reason to believe that international law, 
that is, the law of the inter-State community, completely decentralized 
and dominated by the principle of self-help, develops in the same way as 
the primitive law of the pre-State community. If this be true, we can with 
a certain degree of probability foresee the direction in which a relatively 
successful attempt may be undertaken to secure international peace by 
eliminating the principle of self-help from international law through empha- 
sizing and strengthening the known tendency toward centralization. Nat- 
ural legal evolution tends first toward an international judiciary, and not 
toward international government or legislation.* 


V 


Another objection continually brought against the establishment of a 
compulsory international jurisdiction is that the international legal order 
to be applied by the court is deficient and that international jurisdiction is 
not possible without an international legislative body competent to adapt 
international law to changing circumstances. From the fact that it is 
impossible to form such a legislative body it is concluded that a compulsory 
international jurisdiction is also impossible. 


* The experiences of the League of Nations, too, confirm that international peace can be 
guaranteed only by an international judiciary, as long as it is impossible to establish an 
effective world government. Cf. Hans Kelsen, Law and Peace in International Relations. 
The Oliver Wendell Holmes Lectures for 1940-1941, Harvard University Press, Cambridge, 
1942, p. 151 ff. 
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This argument is incorrect in every respect. As pointed out, the develop- 
ment of national law indicates, on the contrary, that the obligation to 
submit to the decision of the courts long precedes legislation in the sense of 
the conscious creation of law by a central organ. Within individual States 
courts have for centuries applied a legal order which may not be changed 
by any legislator, but which developed, exactly like present day interna- 
tional law, out of custom and agreements; and in this legal system custom 
was for the most part formed by the practice of the courts themselves. An 
international court which exercises the jurisdiction of deciding all legal 
disputes of those parties subject to the law, even if it is empowered by the 
constitution to apply only the positive law, will adapt this law in its con- 
crete decisions gradually and imperceptibly to actual needs. The history 
of Roman and Anglo-American law shows how judicial decisions create law. 
A famous American jurist has said “‘ All the law is judge-made law.”’ This 
statement goes perhaps too far, but it saves us from overestimating the 
function of legislation, and makes us understand why there can be no legis- 
lator without a judge, even though there can very well be a judge without a 
legislator. 

In close connection with the argument of the inadequacy of the law to 
be applied by the international tribunal is the distinction between legal and 
political conflicts. This distinction is made to justify the exclusion of 
some international disputes from the jurisdiction of international tribunals. 
It is said that these disputes are by their very nature exempt from sub- 
mission to binding judicial decisions, and that they are ‘‘political”’ and 
therefore non-justiciable disputes, in contradistinction to others which are 
“legal”? and therefore justiciable. Sometimes it is even said that the 
major sources of international conflicts are economic or political and not 
legal in character, that law plays only a minor part in international social 
control and that consequently the place of courts in international relations 
is a priori restricted. The latter argument implies a fallacy. 1 Any conflict 
between States as well as between private persons is economic or political in 
character; but that does not exclude the possibility of treating the dispute | 
as a legal dispute. A conflict is economic or political with respect to the 
interests which are involved; it is legal (or non-legal) with respect to the 
normative order controlling these interests. If A claims an estate which is 
in the possession of B, and B refuses to comply with A’s claim, the dispute 
is economic in character; but to say that this dispute is not legal because 
it is economic, is obviously absurd. It makes no difference that A and B 
are States, and that the dispute concerns, instead of an estate, a part of 
the territory of B. If relations between persons—private individuals or 
States—are regulated by a legal order at all, all possible conflicts between 
these persons, whether economic or political in character, are at the same 
time legal conflicts if judged by the legal order; and, objectively, they always 
can be judged by the legal order although, from the viewpoint of certain 
subjective interests, it may be not desirable to treat them as legal conflicts. 
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The statement that law plays a minor part in international social control, 
if taken literally, is meaningless. If positive international law is recognized 
as a system of legal rules regulating international relations, the part that 
this law plays in international affairs is neither lesser nor greater than the 
part which national law plays in national affairs. It may be that the part 
which international law plays in the relations between States is less satis- 
factory than the part which national law plays in the relations between 
private individuals. It can, however, not be denied that even national 
law regulates unsatisfactorily many relations between private individuals; 
nevertheless, nobody would say that ‘‘therefore’’ national law plays only 
a minor part in national social control. There may be a qualitative differ- 
ence between two legal systems in so far as the one is more just than the 
other. A quantitative difference, however, in the sense that one system 
regulates more, the other less, relations so that under the latter more cases 
remain unsettled than under the former, is excluded. The function of a 
legal system is to oblige the persons subjected to it to behave in a certain 
way toward each other. If a person—a private individual or a State—is 
legally not obliged to behave in a certain way toward another person, the 
former is legally free to behave in this respect as it pleases to behave. What 
is legally not forbidden is legally permitted. If international law, cus- 
tomary or conventional, does not oblige State A to permit immigration to 
citizens of State B, State A is legally free to permit or not to permit immi- 
gration to citizens of State B, and it does not violate a right of State B by 
not permitting immigration to the latter’s citizens. In this respect the 
relation between State A and State B is legally not less regulated than if 
international law, customary or conventional, would oblige State A to 
permit immigration to citizens of State B. The relations which are within 
the sphere of what is legally permitted are not less legally regulated than 
those which are within the sphere of what is legally forbidden. On this 
point there is no difference between national and international law, and 
hence there is no reason to say that law plays a lesser part in international 
than in national social control. The true meaning of this statement is not, 
as it seems, the assertion of a fact, but the expression of a wish, namely, to 
eliminate, not international law—which is impossible—but an interna- 
tional judiciary from certain relations between States actually regulated 
by positive international law. 

This is the real function of the distinction between legal and political 
conflicts as it is defined by the well known formula of the Locarno Treaties 
of 1925: legal disputes are disputes in which the parties are in conflict as to 
their respective legal rights, whereas all other disputes are political disputes. 
This definition is not satisfactory. It refers only to legal rights, although 
disputes concern in the first place legal duties. The Locarno formula 
creates the false impression that the difference between legal and political 
disputes refer to the matter of the conflict and, consequently, that legal 
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disputes can be distinguished from political ones by an objectively ascer- 
tainable quality inherent in the conflict. This is not true. The dificrence 
consists in the way the parties to the conflict justify their respective atti- 
tudes. The criterion is therefore purely subjective. Legal disputes are 
disputes in which both parties base their respective claims and their rejec- 
tion of the other party’s claim on positive international law; whereas politi- 
cal disputes are disputes in which at least one party bases its claim or its 
defence, not on positive international law, but on other principles or on no 
principle at all. | 
If an international treaty establishing the jurisdiction of an international 
tribunal for the settlement of international conflicts recognizes a diffe ao 
between legal and political conflicts, and if this treaty subjects only legal, \ 
conflicts to the jurisdiction of the tribunal, the effect of such a provision is \ 
that every State has it in its power to withdraw any conflict whatever | 
from the jurisdiction of the tribunal and thus rid itself of its obligation to |\ 
submit at least some of its confiicts with other States to the jurisdiction of | 
the tribunal. For the legal or political character of a conflict depends 
exclusively on the discretion of the parties. If State A claims a part of 
territory of State B and B refuses to concede A’s claim, and if both base 
their respective attitudes on existing positive international law, then, and 





then only, the conflict is a legal conflict. If, however, A bases its claim 
not on positive international law—and that implies that A recognizes that, 
according to positive international law, B has a legal right to the territory 
in question or, at least, that A does not deny B’s legal right—then the 
conflict is a political conflict. The same is true when B bases its rejection 
of A’s claim (based on positive law) not on positive law, which implies that 
B recognizes or, at least, does not deny that A has a legal right to claim the 
territory in question. If one party to a conflict wishes to avoid the juris- 
diction of a tribunal competent to settle legal conflicts, it needs only to 
recognize or not to deny the legal right of the other party and justify its 
claim or its rejection of the other party’s claim by principles of justice and 
the like, or maintain its attitude without any justification at all. The 
tribunal, too, must recognize the political character of a dispute if one 
party justifies its conflicting attitude in another way than by invoking 
positive international law. 
_ To claim something or to reject another’s claim without basing one’s 
attitude on positive law, and thus recognizing or not denying the other 
party’s legal right, normally implies that the party which bases its attitude 
not on positive law considers the latter unsatisfactory, unjust, and the like, 
and claims that the law should be changed. It does not imply, as is some- 
times assumed, that there is no rule of positive law according to which the 
conflict can be settled, and that, consequently, positive law cannot be 
applied to the conflict. Such a situation is impossible. A positive legal 
order can always be applied to any conflict whatever. Only two cases are 
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possible: either the legal order contains a rule obliging one party to behave 
as the other party demands; or the legal order contains no such rule. In 
the first case, the application of the legal order to the conflict has the effect 
of admitting the claim; in the second case, the application of the legal order 
has the effect of rejecting the claim. Application is possible in both cases; 
and, consequently, legal as well as political conflicts are justiciable in the 
true sense of the term, indicating that they can be settled by a judicial 
decision applying positive law to the conflict. The effect of the application 
may not be satisfactory from some point of view, in the first as well as in 
the second case. Hence to declare that a conflict is political implies only 
that the party which refuses to base its claim or the rejection of the other 
party’s claim on positive law, considers the latter unsatisfactory, unjust, 
and the like. 

If an international treaty establishing the jursidiction of a tribunal for 
the settlement of conflicts recognizes the distinction between legal and 
political conflicts, it authorizes the parties to the conflict to withdraw any 
conflict from the jurisdiction of the tribunal whenever the party considers 
the application of the law to the conflict to be unsatisfactory. Conse- 
quently, the effect of a clause submitting only legal conflicts to the juris- 
diction of an international tribunal is to disable (to sabotage) the stipulation 
obliging the State to submit conflicts to the jurisdiction of the tribunal. 
This effect is all the more paradoxical since the restriction of the tribunal’s 
jurisdiction to legal conflicts authorizes the party to escape the jurisdiction 
precisely in the event that this party recognizes or, at least, does not deny, 
the other party’s legal right. The distinction between legal and political 
conflicts plays a réle analogous to that of the notorious clausula rebus sic 
stantibus. Just as the latter invalidates the rule pacta sunt servanda, so the 
former abolishes the duty of obligatory jurisdiction. 

The opinion of a party that the law which the tribunal has to apply to 
the conflict is unsatisfactory cannot be a legitimate reason for excluding 
the confiict from judicial decision or arbitration, and that means from the 
application of the existing law. For such an opinion is based on a sub- 
jective value judgment of the interested party. And even if there were a 
more or less objective criterion for determining the alleged insufficiency of 
the law, which there is not, such insufficiency could never justify the non- 
application of the law. For this law is, according to generally accepted 
doctrine, recognized by all the States of the international community and 
thus also by the parties to the conflict. On this recognition is based the 
binding force of international law. Its non-application leads to anarchy 
and not to the change in the law sought by a party that declares a coniiict 
to be political. 

The exclusion of so-called political disputes from the jurisdiction of 
international tribunals cannot be compensated for by submitting these 
disputes to conciliation through non-judicial agencies, such as the Council 
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of the League of Nations. Since it is possible that a majority cannot be 
obtained for a positive recommendation as to the settlement of the conflict 
and, even if obtained, since the recommendation made by the organ of 
conciliation is not binding upon the parties, conciliation does not necessarily 
lead to a settlement of the conflict. This would be true even if a unanimous 
decision of the organ of conciliation had binding force upon the parties. 
The cases in which unanimity can be reached within a more or less political 
body are very rare. Nothing is more dangerous to peace than the existence 
of a conflict which is not settled and for the peaceful settlement of which 
no obligatory procedure is provided. Such a situation is the greatest 
temptation to settle the conflict by the employment of force, although force 
as a means of settling conflicts may be forbidden by a special treaty. The 
complete failure of the Kellogg Pact clearly shows that it is useless to out- 
law war without eliminating the possibility of legally unsettled and un- 
settleable conflicts. To maintain this dangerous possibility is the true 
function of the distinction between legal and political conflicts. 
VI 

Compulsory jurisdiction of an international court does not exclude a 
procedure of conciliation. When the parties agree, the conflict may first 
be submitted to a commission of conciliation. Then the court becomes 
competent only in the event of failure of conciliation. This is provided by 
Article 20 of the General Act for the Pacific Settlement of International 
Disputes of 1928. The General Act submits also political disputes to 
judicial decision (Articles 21-28). But this progress is completely neu- 
tralized by the stipulation of Article 39, which allows the States to make 
their acceptance of the General Act conditional upon reservations. Among 
these reservations admitted by the General Act, the most problematical 
one is that referring to ‘‘questions which by international law are solely 
within the domestic jurisdiction of States.” This is the well known formula 
of Article 15, § 8, of the Covenant of the League of Nations, a formula 
which is very much discussed. There are no questions which, by their 
very nature, are ‘‘solely within the domestic jurisdiction” of a State. Any 
matter may become the object of an international treaty and thus cease to 
be solely within the domestic jurisdiction of the contracting States. A 
matter is ‘‘solely” within the domestic jurisdiction of a State only as long 
as it is not subject to a “norm of customary or conventional international 
law. But this does not mean that such a matter cannot be the cause of 
an international conflict or that international law cannot be applied to 
such a conflict. That a dispute between States arises out of a matter 
which ‘‘by international law is solely within the domestic jurisdiction” of 
one of the parties means nothing else but that international law does not 
obligate that party to behave in the way claimed by the other party and 
consequently that the former has, according to international law, a right 
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to repudiate the claim of the latter. The statement that a matter out of 
which an international dispute arose is solely within the domestic juris- 
diction of one of the parties implies the application of international law to 
this case; for it is, according to Article 15, § 8, of the Covenant of the 
League of Nations as well as Article 39 of the General Act, ‘‘by inter- 
national law” that the matter is solely within the domestic jurisdiction of 
the party to a dispute. Hence, there is nothing in the nature of the case 
that could justify the exemption of such a dispute from the jurisdiction of 
an international court. 
VII 

To the question as to what rules are to be applied by a court endowed 
with compulsory jurisdiction, we find, at least in principle, a satisfactory 
answer in Article 38 of the Statute of the Permanent Court of International 
Justice: in the first place, international treaties referring to the case in 
question; in the second_place, customary international law. If the court 
is entitled to apply also the general principles of law recognized by civilized 
nations, it has a great opportunity to adapt positive international law to 
the particular circumstances of a concrete case according to the demands 
of justice and equity. This, practically, implies the power to decide a case 
ex aequo et bono, although such a decision is, according to Article 38, per- 
missible only if the parties agree thereto. A decision ez aequo et bono is 
based on equity, and equity is a general principle of iaw recognized at least 
by the Anglo-Saxon nations. 

The question as to what should be the rules applicable to the decision of 
so-called political disputes is generally considered very crucial. If only 
one party bases its claim or defense on principles other than those of positive 
international law, it is hardly justifiable to authorize the court expressly 
not to apply positive international law, and thus to deprive the party which 
conforms in its conduct to the law and relies on it, of this law’s protection. 
Such an express authorization of the court to apply principles other than 
those of law is justifiable only if both parties base their attitude on such 
principles or, as Article 38 stipulates, if both parties agree to a decision ex 
aequo et bono. However, the importance of this question is highly over- 
estimated. If the court is entitled to apply the general principles of law 
recognized by civilized nations, it has, as pointed out, practically the power 
to decide the case ex aequo et bono. A court which really has compulsory 
jurisdiction, that is to say, which is competent to decide finally all disputes 
without any exception, inevitably will adapt positive law in its concrete 
decisions gradually and imperceptibly to actual needs; in other words, will 
decide on the basis of equity, even if it is not expressly empowered to apply 
principles other than those of law. 
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On January 13, 1942, eight governments-in-exile and the Free French Na- 
tional Committee adopted at London a resolution which pledges them to 
postwar punishment of every person guilty and responsible for certain 
criminal acts of violence committed by the German armies and their accom- 
plices in occupied territories contrary to the law of war as formulated, in 
particular in the Fourth Hague Convention of 1907 concerning land warfare, 
or as generally understood by the civilized world. Several of the signers of 
this document spoke of the acts in question as social or international crimes 
and intimated that new legal conceptions would govern responsibility for and 
punishment of them.! It seems opportune, therefore, to reéxamine the es- 
tablished legal principles relating to these issues and to inquire whether any 
new rules of international law have been accepted recently with regard to the 
legal nature and punishment of criminal acts of violence committed by mem- 
bers of the armed services of a nation contrary to the laws and customs of 
war. 


I, LEGAL NATURE OF CRIMINAL ACTS OF VIOLENCE CONTRARY TO 
THE LAWS OF WAR 


Examination of the law of war in force at present shows that, in the ab- 
sence of international penal legislation upon which an indictment of offenders 
against it could be based, criminal acts of violence committed by members of 
armies contrary to the rules of warfare constitute penal offenses against the 
municipal regulations of States. 

(1) Individuals are not subjects of the international law of war. The munici- 
pal character of penal offenses against the rules of warfare results, first, from 
the orthodox principle that individuals are not subjects of the law of nations. 
This rule is axiomatic in the law of war. Every international agreement 
concluded since 1856 on the conduct of hostilities contains a provision to the 
effect that nations only are the bearers of the rights and obligations arising 
under the laws and customs of war. The Convention of 1929, for example, 


1 Allied Resolution on German War Crimes, Inter-Allied Revue, Jan. 15, 1942, Vol. II, 
No. 1, p. 2, and Allied Conference on German War Crimes, ibid., Feb. 15, 1942, Vol. II, No. 
2, p. 32. The signatory governments represented Belgium, Czechoslovakia, Greece, Lux- 
embourg, The Netherlands, Norway, Poland and Yugoslavia. China sent a message of 
agreement. The United States, Great Britain and Soviet Russia have since adhered to the 
aim of the resolution. See Geo. A. Finch, “Retribution for War Crimes,’ this JouRNAL, 
Vol. 37 (1943), pp. 84-86. 
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relating to the treatment of prisoners of war stipulates that ‘‘in the extreme 
case of war, it will be the duty of every Power”’ to respect its provisions under 
all circumstances.? Individuals, therefore, cannot be held internationally 
liable for their acts contrary to the law of war. This result is formally ex- 
pressed in Article 3 of the Fourth Hague Convention of 1907 concerning the 
Laws and Customs of Land Warfare. In providing that a contracting party, 
when belligerent, ‘“‘shall be responsible for all acts committed by persons 
forming part of its armed forces”’ this article sanctions the traditional princi- 
ple of the sole responsibility of the State for international wrongs as a 
necessary corollary of the proposition that individuals are not subjects of the 
law of war.* 

(2) Absence of international war crimes. The characterization of criminal 
acts of violence committed by individuals in contravention of the rules of 
warfare as municipal penal offenses is affirmed, secondly, by the nonexistence 
of international war crimes chargeable either to the collectivity of persons 
forming a nation or to its members individually. Neither the Fourth 
Hague Convention of 1907 and the regulations annexed to it nor other gen- 
erally accepted international agreements regulating the conduct of warfare 
designate the penal sanctions which could be applied to States or individuals 
for their acts contrary to the law of war.‘ Article 3 of the Fourth Hague 
Convention of 1907, however, expressly provides for the payment of com- 
pensation by the belligerent violating its provisions. This stipulation, 
moreover, applies to the infraction of any generally recognized rule of the 
laws of war. Existing international arrangements on the conduct of hostili- 
ties provide thus only for the civil responsibility of nations for breaches of the 
laws and customs of war committed by them or by their members acting in 
their behalf. Consequently, neither individual nor State can incur a crimi- 
nal liability under the international law of war.® 

(3) Criminal acts of violence contrary to the rules of warfare to be punished 
by States. The third and principal reason for the characterization of penal 
offenses against the laws of war as municipal law crimes is that, in the ab- 
sence of international authority, international conventions on the conduct 
of warfare as a rule make it the duty of States to transform or incorporate 
their provisions into national regulations and to enforce the latter against 


2 Preamble, this JouRNAL, Supp., Vol. 27 (1933), p. 60. 

5 Tbid., Vol. 2 (1908), p. 93. Cf. also Q. Wright, “The Outlawry of War,” this JouRNAL, 
Vol. 19 (1925), p. 80. 

* Cf. A. Pillet, ‘‘La guerre actuelle et le droit des gens,’”’ 23 Revue générale de droit inter- 
national public (hereafter cited as R.G.D.I.) (1916), pp. 203 ff., 238; Chas. de Visscher, ‘‘ Les 
lois de la guerre et la théorie de la nécessité,’’ 24 zbid. (1917), p. 84 ff.; Sir John Fischer 
Williams, Chapters on Current International Law and the League of Nations (1929), pp. 
64 ff., 232 ff. 

5 See, e.g., L. Renault, ‘‘War and the Law of Nations in the Twentieth Century,” this 
JouRNAL, Vol. 9 (1915), p. 6; Oppenheim’s International Law (5th ed. by Lauterpacht), 
Vol. II (1935), pp. 443, 465 ff. 
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the persons subject to their control.6 Moreover, in so charging nations 
with the enforcement of the law of war against individuals, international 
agreements either permit or oblige States to define and sanction municipally 
the offenses which constitute crimes against the laws and customs of war. 
The Hague and other multilateral arrangements concerning warfare, for 
example, leave it to the discretion of the signatory Powers to repress by 
disciplinary or punitive measures all individual conduct contrary to their 
provisions, although some of the articles of the Hague Regulations might be 
construed as requiring municipal law to punish criminally the hostile con- 
duct outlawed by them and generally condemned as military or common law 
crimes.’ On the other hand, the Red Cross Conventions expressly oblige 
the parties to impose criminal sanctions upon infractions of their rules per- 
petrated by individuals in time of war.’ In the past, States generally have 
complied with these obligations and exercised the power of punishment con- 
ferred upon them. In transforming the laws and customs of war into na- 
tional regulations they have, in general, defined the acts considered by them 
criminal offenses against the rules of warfare and attached to wrongs so 
defined or recognized by municipal legislation the penal sanctions applicable 
to individuals charged with the commission of criminal acts contrary to the 
laws of war. For this reason, acts of violence committed by individuals, if 
criminal in nature and not in conformity with the rules of warfare, are penal 
offenses under municipal law rendering their perpetrators personally responsi- 
ble and liable to prosecution and punishment under the national legislation 
of the belligerent States.° 


5 See, e.g., Art. 1 of the Hague Land Warfare Conventions of 1899 and 1907, this JouRNAL, 
Supp., Vol. 1 (1907), p. 132, and Vol. 2 (1908), p. 92; Arts. 27-29 of the Red Cross Conven- 
tion of 1929, zbid., Vol. 27 (1933), p. 54 ff.; and Arts. 82, 84 and 85 of the Convention of 
1929 relating to the Treatment of Prisoners of War, ibid., p. 83 ff. 

7 See, e.g., Arts. 23, 28, 46 and 47 of the Hague Regulations of 1907, this JourRNAL, Supp., 
Vol. 2 (1908), p. 106 ff. Cf. also A. Mérignhac, “Les théories du Grand Etat-Major alle- 
mand sur les ‘Lois de la guerre continentale’ mises en regard de la doctrine, de la pratique 
des divers Etats et des décisions de la Conférence de la Haye de 1899,” 14 R.G.D.I. (1907), 
p. 223 ff.; J. Dumas, “Les sanctions du droit international d’aprés les Conventions de la 
Haye de 1899 et de 1907,” 15 zbid. (1908), p. 557 ff.; E. Colby, ‘‘War Crimes,” 23 Mich. 
Law Rev. (1925), p. 489 ff. 

8 See Art. 28 of the Red Cross Convention of 1906, this JouRNAL, Supp., Vol. 1 (1907), 
p. 207; Art. 29 of the similar convention of 1929, zbid., Vol. 27 (1933), p. 55; and Art. 21 of 
the Tenth Hague Convention of 1907 concerning the Adaptation of the Principles of the 
Geneva Convention to Maritime Warfare, ibid., Vol. 2 (1908), p. 163. For the argument 
that Art. 28 of the Red Cross Convention of 1906 obliges States to punish criminally all 
infractions of the laws of war, see Renault, ‘ De l’application du droit pénal aux faits de 
guerre, ’’ 25 R.G.D.I. (1918), p. 12 ff., and Mérignhac, “De la sanction des infractions au 
droit des gens commises, au cours de la guerre européenne, par les empires du centre,” 24 
ibid. (1917), p. 28 ff. Contra, P. Pic, “ Violation systématique des lois de la guerre par les 
Austro-Allemands. Les sanctions nécessaires,”’ 23 ibid. (1916), p. 265 ff. 

* See, e.g., British Manual of Military Law, War Office, London: 1914 [reprinted 1929 with 
the warning that it is partly obsolete], Ch. XIV, Arts. 441-450, p. 302 ff., especially Arts. 
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This conclusion with regard to the legal nature of war crimes would seem 
to apply also to Article 26 of the Hague Regulations of 1907, although Pro- 
fessor Kelsen remarks that under this provision commanders in the field 
incur a secondary international liability for their acts contrary to it which, 
he holds, exposes them to international sanctions.!° Article 26, like other 
stipulations of the Hague Regulations, does not attach any penalty whatever 
to the norm contained in it. The municipal character of criminal offenses 
against these regulations and other rules of warfare, moreover, was generally 
conceded in the literature on war crimes during and immediately after the 
last world conflict... Even where it was contended that incorporation of 
international law into national regulations does not change the legal nature 
of the norms applicable to acts in contravention of the rules of warfare, it was 
not denied that, in the absence of international penal legislation and of an 
international criminal court, prosecution and punishment of criminal 
breaches of the laws and customs of war actually take place under standards 
and rules of municipal law.” 

(4) Proposals to create international war crimes. Although a few official at- 
tempts have been made in the recent past to create international war crimes 
chargeable to members of armed forces generally or to heads of States only, 
they have not changed the legal nature of penal offenses against the law of 
war. In 1874, for example, the French delegate, General Arnadeau, sug- 
gested to the Brussels Conference that it implement with criminal sanctions 
the draft convention on the rules of land warfare discussed there, so that 
this agreement could serve as ‘‘a common penal code for crimes, delicts, or 
offenses committed in violation of the laws of war.’’ The Powers, he con- 
tinued, would thereby be obliged ‘‘to embody in their codes analogous 
penalties’’ enabling them to prosecute criminally any act of violence per- 
petrated by members of armed forces in neutral or enemy territory con- 





445, 450, pp. 303, 304; U. S. Rules of Land Warfare, War Department, Washington: 1940, 
Foreword, p. iii ff., and Ch. 11, Pars. 345-359, pp. 86-90, especially Par. 357, p. 89. Cf. 
also A. B. Keith, Wheaton’s Elements of International Law, 6th English ed., Vol. II (1929), 
p. 711; A. von Verdross, Vélkerrecht (1937), p. 290 ff.; Renault, loc. cit., p. 13 ff.; R. Frank, 
“Strafrecht und Voélkerrecht,” III Wérterbuch des Vélkerrechts und der Diplomatie (here- 
after cited as Wérterbuch) (1929), p. 1087 ff. 

10 “Théorie générale du droit international public,” 42 Recueil des Cours de l Académie 
de Droit International de la Haye (hereafter cited as Hague Recueil) (1932), p. 154. 

11 See, e.g., J. W. Garner, “ Punishment of Offenders against the Laws and Customs of 
War,” this JourNnat, Vol. 14 (1920), p. 73, and the French writers cited there; S. 8S. Gregory, 
“Criminal Responsibility of Sovereigns for Willful Violations of the Laws of War,” 6 Virg. 
Law Rev. (1919), p. 402 ff.; Colby, ‘War Crimes and Their Punishment,” 8 Minn. Law 
Rev. (1923), p. 40 ff.; Verdross, ‘‘ Kriegsverbrechen und Kriegsverbrecher,’”’ I Wérterbuch 
(1924), p. 775 ff. 

12 See, e.g., H. H. L. Bellot, “‘War Crimes and War Criminals,’”’ 36 Canad. Law Times 
(1916), p. 757 ff.; C. A. Hereshoff Bartlett, “Liability for Official War Crimes,” 35 Law 
Quart. Rev. (1919), p. 181; Sir Frederick Pollock, ‘‘The Work of the League of Nations,” 
ibid., p. 195 ff. 
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trary to the provisions of the proposed treaty. Although the private 
Institute of International Law in 1880 adopted General Arnadeau’s 
proposal in a modified form, neither the Brussels draft convention nor 
subsequent agreements dealing with the law of land warfare have created 
this suggested international criminal code.'4 The only multilateral con- 
ventions now in force which approximate the object of this suggestion are 
the Red Cross Conventions. As noted, they stipulate in part that the signa- 
tory Powers in time of war shall repress by penal measures all acts committed 
by individuals in contravention of their particular rules. These treaties, 
however, do not themselves attach such criminal sanctions to their sub- 
stantive provisions nor create a general international penal code. They do 
not, therefore, recognize a personal penal responsibility of the members of 
the armed services of a country for criminal acts of violence perpetrated by 
them contrary to the laws and customs of war." 

Similar nonrecognition has been accorded in the past practice of nations 
to the suggestion that heads of States be held personally responsible for acts 
of war committed by their countries’ armed services contrary to international 
law. In 1918, for instance, the Law Officers of the Crown suggested to the 
Imperial War Cabinet that rulers of nations and their subjects were per- 
sonally responsible and liable to penal punishment for criminal violations of 
the law of nations, and added that acts such as breach of neutrality treaties 
or unrestricted submarine warfare should pass as crimes into a future inter- 
national penal law. This suggestion subsequently had the support of the 
British, French and Italian delegates at Versailles.'* Consequently, the Com- 
mission on the Responsibility of the Authors of War and on Enforcement of 
Penalties of the Paris Peace Conference of 1919 proposed, inter alia, ‘‘that 
for the future penal sanctions should be provided for such grave outrages 
against the elementary principles of international law” as acts provocative 
of war and accompanying its inception.'? However, as a result largely of 
American and Japanese objections, this reeommendation never became law 
although the contrary has been maintained.'!® Instead of recognizing that 

138 Fontes Juris Gentium, Ser. B. Sec. I. Tom. II. Pars 1 (1937), p. 61, and Pars 3 (1938), 
pp. 92 ff., 117 ff. [Translations here and elsewhere are the writer’s.] 

14 See J. B. Scott, Resolutions of the Institute of International Law (1916), pp. 11 ff., 
41 ff., for Art. 84 of the Oxford Manual of the Laws and Customs of War on Land and its 
motivation. Cf. also, e.g., H. La Fontaine, ‘International Law and War,” 3 Am. Bar 
Assoc. Jr. (1917), p. 167, and G. G. Phillimore, “‘ Laws of War,” 5 Jr. of Comp. Legisl. and 
Intl. Law (1923), p. 290 ff., for similar recent proposals. 

18 Supra, n. 8. 

16 See David Lloyd George, Memoirs of the Peace Conference (1939), Vol. I, pp. 56, 59-64, 
66. 

17 Report of this commission (hereafter referred to as the Commission on Responsibilities), 
this JournaL, Vol. 14 (1920), p. 120. 

18Cf. Memorandum of Reservations presented by the Representatives of the United 
States to the Report of the Commission on Responsibilities (hereafter cited as American 


Memorandum), ibid., p. 135 ff., and Reservations by the Japanese Delegation (hereafter 
cited as Japanese Reservations), ibid., p. 151 ff. 
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acts of aggression are international penal offenses chargeable to heads of 
States, instead of making such acts international crimes henceforth charge- 
able to individuals, the Peace Conference in Article 227 of the Treaty of Ver- 
sailles merely characterized particular acts of aggression as moral or political 
offenses for which a particular ruler should be punished as if for penal offenses 
against the law of nations.!* This attempt, moreover, proved abortive, and 
the Powers subsequently failed to create such quasi-international crimes 
chargeable to rulers or, for that matter, to persons holding responsible posi- 
tions in the State. Neither the provisions of the Covenant of the League of 
Nations designed to maintain peace by delaying the resort to arms, nor those 
of the Kellogg Pact of 1928 and of other postwar instruments for the out- 
lawry of war, were implemented with criminal sanctions applicable to the 
persons who might be deemed responsible for acts provocative of war or for 
the crime of having waged war in violation of these agreements.”° 

(5) Acts connected with unrestricted submarine warfare. It has been main- 
tained, however, that Article 3 of the Washington Treaty of February 6, 
1922, relating to the use of submarines and noxious gases in warfare, estab- 
lished an exception to the general practice of treating offenses contrary to the 
rules of warfare as municipal law crimes in that it assimilates acts connected 
with unrestricted submarine warfare to piracy jure gentiwm and thereby char- 
acterizes such acts as international penal offenses. This view rests partly 
upon the construction of piracy as a crime against the law of nations and 
partly upon the fact that the treaty itself designates the sanction to be im- 
posed by States upon an act contrary to its rules.”! 

It appears, however, that piracy does not constitute an offense against the 
law of nations. Courts, including our own and British tribunals, have con- 
strued piracy as a crime of municipal law.” It follows that the offenses out- 

19 See Art. 227, this JourNAL, Supp., Vol. 13 (1919), p. 250. For the construction of this 
article as recognizing or creating an international crime, see, e.g., L. Le Fur, ‘Guerre Juste 
et Juste Paix”’, 26 R.G.D.I. (1919), p. 377; Q. Wright, “‘The Legal Liability of the Kaiser, ”’ 
13 Am. Pol. Sci. Rev. (1919), p. 126 ff. For the contrary view, see, e.g., P. Fauchille, “La 
guerre de l’avenir et les moyens de l’empécher,’”’ 26 R.G.D.I. (1919), p. 416 ff.; J. B. Scott, 
“The Trial of the Kaiser,” in What Really Happened at Paris (1921), p. 237 ff.; C. G. 
Fenwick, International Law, 2nd ed. (1934), pp. 242 ff., 582 ff. Cf. also Report of the Com- 
mission on Responsibilities, loc. cit., pp. 118-120; Lloyd George, op. cit., I, p. 57. 

20 Cf., e.g., Williams, ‘‘Sanctions under the Covenant,” 17 British Yearbook of Interna- 
tional Law (hereafter cited as B.Y.I.L.) (1936), pp. 130-149; A. K. Kuhn, “The Execution 
of Hostages,” this JouRNAL, Vol. 36 (1942), p. 274. For the contrary view, see, e.g., H. 
Wehberg, ‘Le Protocole de Genéve,” 7 Hague Recueil (1925), pp. 30 ff., 35 ff.; same, “Le 
probléme de la mise de la guerre hors la loi,” 24 ibid. (1928), p. 257 ff.; N. Politis, Nouvelles 
Tendances du Droit International (1927), p. 127 ff. For comment on these latter con- 
structions, see C. Schmitt, Die Wendung zum Diskriminierenden Kriegsbegriff (1938), passim. 

%1 For Art. 3 of the Washington Treaty, see this JourNAL, Supp., Vol. 16 (1922), p. 58 
ff. For the construction stated above, see, e.g., Kelsen, loc. cit., pp. 151-153; Politis, op. 
cit., p. 98; J. Spiropoulos, “ L’individu et le droit international,” 30 Hague Recueil (1929), 
p. 231 ff., and cf. C. Eagleton, Responsibility of States in International Law (1928), p. 40 ff. 

22 The Harvard Research in International Law, Part IV, Piracy (1932), states (p. 757): 
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lawed by the Washington Treaty would constitute penal offenses against 
municipal law, not against the law of nations. 

But even if piracy were to constitute an offense against international law, 
it does not follow that acts connected with unrestricted submarine warfare 
likewise are international crimes. There was no prior customary rule of the 
law of nations on this subject. Since the Washington Treaty never came 
into force, and since subsequent naval agreements do not contain a rule simi- 
lar to its Article 3, it may be presumed that the acts in question are not now 
international crimes even if the rule condemning them as if piratical offenses 
was ‘‘to be deemed an established part of international law.” 8 

If the treaty had come into force, moreover, it does not necessarily follow 
that the acts connected with unrestricted submarine warfare henceforth 
were to be international crimes simply because the Powers designated the 
sanction which should be attached to this type of offense. The treaty still 
required the recognition and punishment of the acts in question as crimes by 
the municipal law of States. It did not ipso facto establish municipal penal 
offenses, much less an international crime. It would seem, rather, that in 
condemning the acts in question as offenses to be deemed contrary to the 
rules of warfare and in making them punishable as if piratical crimes, the 
Washington Treaty Powers apparently intended to add these acts to wrongs 
customarily punishable as municipal penal offenses and to subject them to 
universal repression by States.” 

The conclusion that acts connected with unrestricted submarine warfare 
were not to be considered international penal offenses even if the Wash- 
ington Treaty had come into force would not seem to be invalidated by 
the fact that in the Nyon Agreements of September 14 and 17, 1937, nine 
Powers adapted the Washington Treaty rule to the particular circumstances 
of the Spanish Civil War and, incidentally, extended its application to air 
warfare.™ On the contrary, the signatories of these arrangements seemed to 
look upon treaty offenses as municipal law crimes. They specified this con- 





“. . « pirates are not criminals by the law of nations,” basing this view on general practice, 


and the Judicial Committee of the Privy Council, agreeing with this statement, held in In 
re Piracy Jure Gentium, [1934] A. C. 586, that “With regard to crimes as defined by inter- 
national law, that law has no means of trying or punishing them. The recognition of them 
as constituting crimes and the trial and punishment of the criminals are left to the municipal 
law of each country.” 

*3 See Naval War College, International Law Situations 1930 (1931), p. 27; G. G. Wilson, 
“The Submarine and Place of Safety,” this JourNAL, Vol. 35 (1941), p. 496 ff. Cf. also 
Message of President Roosevelt to the Congress of the United States on the occasion of the 
sinking of the Robin Moor. Congressional Record, June 20, 1941, Vol. 87, p. 5499 ff. 

4 Cf. Verdross, Vélkerrecht, p. 67 ff.; Keith, op. cit., II, p. 1150 ff.; Spiropoulos, Théorie 
Générale du Droit International (1930), p. 204; Wilson, in Naval War College, op. cit., p. 
25 ff.; (Vice Admiral) W. L. Rodgers, ‘‘ Future International Laws of War,” this JouRNAL, 
Vol. 33 (1939), p. 449 ff. 

% This JouRNAL, Supp., Vol. 31 (1937), pp. 179, 182. 
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struction expressly in the London Non-Intervention Agreement of March 
8, 1937. In this arrangement they stated, together with eighteen other 
Powers, that if any of their nationals committed an offense against this 
treaty, he ‘‘would thereby be committing an offense against the laws of his 
own country” subjecting him, in this instance, to prosecution and punish- 
ment by his national authorities.* There seems to be no compelling reason 
why this construction of treaty offenses should not be applied also to acts 
outlawed by treaty as piratical conduct even if the characterization of these 
acts as piracy were to result in their universal repression by all States.?’ 

(6) ‘“‘War crimes’’ deemed penal offenses against municipal law in recent 
practice of States. The description of criminal offenses against the rules of 
warfare as penal offenses against the national legislation of States is substan- 
tiated by the recent practice of States. Article 228 of the Treaty of Ver- 
sailles, for example, like similar provisions in the other treaties of peace of 
1919-1920, provides for the trial and punishment as “laid down by law” 
of all ex-enemy persons ‘‘accused of having committed acts in violation of 
the laws and customs of war.’’?8 According to the American Memorandum 
basic to this stipulation, the law and procedure applicable to these trials were 
to be ‘‘the law and procedure for determining and punishing such violations 
established by the military law of the country”’ or countries against which 
the offense has been committed and whose tribunals would be trying the ac- 
cused. The American members of the Commission on Responsibilities, 
Messrs. Lansing and Scott, based this view on the absence of an international 
penal law upon which a criminal indictment of offenders against the rules of 
warfare could be based.?® The Japanese delegation apparently shared this 
viewpoint since they questioned ‘‘whether international law recognizes a 
penal law as applicable to those who are guilty” of acts contrary to the law 
of war.2° And although the British delegates apparently maintained that 
acts contrary to the rules of warfare are offenses against the law of nations 
because incorporation of the conventional laws of war into municipal regula- 
tions does not affect the legal nature of the norms applicable to criminal 

% This JoURNAL, Supp., Vol. 31 (1937), p. 176. 

27 For comment on the as-if piracy treaties, see Finch, ‘Piracy in the Mediterranean,” 
this JourNAL, Vol. 31 (1937), p. 659 ff.; ‘The Nyon Arrangements—Piracy by Treaty?” 
(unsigned) 19 B.Y.I.L. (1938), p. 198 ff.; C. Schmitt, ‘‘ Der Begriff der Piraterie,” 4 Vélker- 
bund und Vélkerrecht (1938), p. 351 ff. Cf. also Raoul Genet, “The Charge of Piracy in the 
Spanish Civil War,” this JourNAL, Vol. 32 (1938), p. 253 ff.; H. W. Briggs, “‘De Facto and 
De Jure Recognition: The Arantzazu Mendi,”’ ibid., Vol. 33 (1939), p. 689 ff. 

28 This JouRNAL, Supp., Vol. 13 (1919), p. 250 ff. For similar provisions, see the Treaty 
of Saint-Germain-en-Laye (Austria), Art. 173, ibid., Vol. 14 (1920), p. 55; of Neuilly-sur- 
Seine (Bulgaria), Art. 118, ibid., p. 221; of Trianon (Hungary), Art. 157, zbid., Vol. 15 (1921), 
p. 48, and the unratified Treaty of Sévres (Turkey), Art. 226, ibid., p. 234. 

29 Loc. cit.,p.141. Cf. Scott, ‘Trial of the Kaiser,”’ loc. cit., p. 250 ff.; R. Lansing, ‘‘Some 
Legal Questions of the Peace Conference,” this JourNAL, Vol. 13 (1919), p. 644 ff. 

30 Japanese Reservations, loc. cit., p. 152. 
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violations of these laws, they joined the Commission on Responsibilities in 
its recommendation that the punishment for offenses against ‘‘the principles 
of the law of nations”’ shall be the punishments imposed by the law of the 
country or countries represented on the trial court.*! At the Peace Con- 
ference itself the American argument prevailed as evidenced by the penal 
clauses cited above. The American construction of offenses against the 
rules of warfare as criminal offenses against the municipal law of States was 
adopted, further, by the German Supreme Court while adjudicating cases 
arising under Article 228 of the Treaty of Versailles. In the Llandovery 
Castle case this tribunal stated that ‘‘ A violation of the law of nations in war- 
fareis . . . a punishable offense so far as, in general, a penalty is attached to 
the deed”’ and held that the offense in question was punishable as a criminal 
offense under German military law. Accordingly, it sentenced the two de- 
fendants under the German military penal code.*? Furthermore, in the re- 
cent case of the German Saboteurs the United States Supreme Court based its 
decision on similar grounds. Even though the court’s obiter dicta in this case 
indicate that the law of war at times may, as Professor Hyde states, 
‘“‘address its injunctions to individuals by attaching an internationally 
illegal quality to particular acts,” specifically it upheld the power of a 
military commission to try and sentence according to municipal legislation 
and procedures the petitioners guilty of acts which in fact were recognized 
and sanctioned as penal offenses contrary to the rules of warfare by national 
regulations enacted by the Congress and the President as Commander-in- 
Chief.** On the whole, other countries adhered to similar judicial practices 
in the past.*4 

Thus, criminal acts of violence committed by members of armed forces 
contrary to the law of war are generally deemed crimes against the municipal 
law of States. On the basis of this traditional relation between individuals 
and the rules of warfare, Commissioner Nielsen once criticized Oppenheim’s 
description of penal offenses against the laws of war as “war crimes” 
because the term “war crime” suggests an offense against the law of na- 
tions. The term’s implication, Nielsen observed, is contrary to the legal 
nature of such offenses as constituting crimes under municipal regulations 
which, he added, is acknowledged in Oppenheim’s definition of them.® 


3t See Commission on Responsibilities, loc. cit., p. 118 ff. (Nos. 3, 4); Lloyd George, op. cit. 
I, p. 59 ff. 

% This JouRNAL, Vol. 16 (1922), pp. 709 ff., 721. 

3% Ex parte Quirin et al, ibid., Vol. 37 (1943), p. 152; C. C. Hyde, “ Aspects of the Saboteur 
Cases,” ibid., p. 91. 

34 See, e.g., Colby, “War Crimes,”’ loc. cit., p. 496 ff.; Renault, loc. cit., p. 18 ff. 

% Opinion in The United States on behalf of Baba Abraham (etc.) v. The Republic of 
Turkey, American-Turkish Claims Settlement (1937), p. 438; Oppenheim, op. cit., II, p. 456 
ff. Cf. also British Manual of Military Law, Ch. XIV, Art. 441, p. 302, and U. S. Rules of 
Land Warfare, Ch. 11, Par. 346, p. 86. 
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II. DEFENSES APPLICABLE TO CRIMINAL CHARGES GROWING OUT OF 
VIOLATIONS OF THE LAWS OF WAR 


According to the London resolution previously cited, any person who 
has ordered, perpetrated or participated in a criminal act of violence con- 
travening the laws of war or “‘at variance with accepted ideas concerning acts 
of war” is liable to penal punishment. This statement seems to disregard 
established practice which recognizes act of state or superior orders as a 
good defense to a criminal charge based on an infraction of the rules of 
warfare and which prohibits criminal punishment for an act not contrary to 
the positive laws of war and not defined as a penal offense prior to its 
commission.** 

(1) Act of State. The principle that members of the armed services of 
a nation are not personally liable and subject to penal punishments for acts 
contrary to the law of war done by them in the name and on behalf of the 
State is a customary rule of warfare which was formally ratified in Article 3 
of the Fourth Hague Convention of 1907 cited above.*? In keeping with 
this maxim and with the tenor of the Wilson notes of 1918 regarding the 
terms of peace, the armistice conditions of 1918 between the Allied Powers 
and Germany stipulated in part that ‘‘No person shall be prosecuted for 
participation in military measures prior to the signature of the Armistice.” *° 
For the same reason, the Commission on Responsibilities in 1919 admitted 
that acts of state contravening the law of nations could not be made the 
subject of criminal proceedings against individuals because no penal sanc- 
tions attached to international wrongs in the past. When, therefore, this 
commission nevertheless imputed a criminal liability to the rulers of the 
Central Powers for acts of aggression even while not charging them with the 
crime of war itself, both the American and Japanese delegates objected to 
this ‘‘unprecedented’”’ doctrine of personal penal responsibility of individuals 
for acts of state.** Consequently, Article 227 of the Treaty of Versailles 
charges the acts complained of to the head of a nation on the ground that they 
were breaches not of international law but of international morality, whereas 
Articles 231 and following of the same treaty accept the traditional principle 


% At the Allied Conference on German War Crimes, Mr. Tsouderos, Greek Premier-in- 
exile, Mgr. Scramek, Czechoslovak delegate, and Mr. Bech, representing Luxembourg, in- 
timated that neither act of state nor superior orders would constitute a defense to a charge 
of war crimes. Loc. cit., pp. 33, 34. 

37 See, e.g., Wheaton’s Elements of International Law (Carnegie ed., 1936), by G. G. Wil- 
son, Sec. 291 and note, p. 311 ff.; Moore’s Digest of International Law (1906), Vol. II, pp. 
24-30; G. H. Hackworth, Digest of International Law, Vol. II (1941), p. 405 ff.; Annual 
Digest of Public International Law Cases (1919-1922), In re Toebinte, etc., p. 121 ff.; K. 
Strupp, “ Mac-Leod-Fall,” II Wérterbuch (1925), p. 1 ff.; Fauchille, loc. cit., p. 415. 

38 For the Wilson notes, see this JouRNAL, Supp., Vol. 13 (1919), p. 85, and the Armistice, 
ibid., p. 98. 

39 Report of the Commission on Responsibilities, loc. cit., pp. 118-120; American Memo- 
randum, loc. cit., p. 135 ff.; Japanese Reservations, loc. cit., p. 152. 
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of the civil responsibility of the State for internationally illegal acts per- 
petrated by its agents or representatives in its behalf.4° In 1923, moreover, 
the rule of the sole responsibility of the nation for acts of state was accepted 
as good law by the Commission of Jurists charged with a revision of the laws 
of war by the “Big Five” of the Washington Disarmament Conference of 
1921-1922. Thus, according to international conventions and traditions, 
individuals are not to be punished criminally for acts of state violating the 
law of war. 

(2) Respondeat superior. The maxim that members of the armed services 
of a country are not personally responsible and liable to penal punishment 
for acts perpetrated by them in contravention of the rules of warfare under 
the orders or sanction of their governmental or military superiors does not 
form part of the codified law of war. Nevertheless, it appears to be a 
recognized principle of this law. Since 1914, at least, the maxim has been 
incorporated in the war manuals of the Powers as a rule of the customary 
laws of war. In 1919, moreover, the Commission on Responsibilities in 
principle accepted this maxim in recommending that, while civil and military 
authorities cannot be relieved from liability on the ground that a higher 
authority might have been convicted for the same offense, ‘“‘it will be for 
the court to decide whether a plea of superior orders is sufficient to acquit 
the person charged from responsibility.” “* It seems that in the light of this 
recommendation, and in the absence of express provisions showing a contrary 
intent, the penal clauses of the treaties of peace of 1919-1920 dealing with 
ordinary offenders against the laws and customs of war should not be con- 
strued as invalidating this defense although they are silent on this point. 
Furthermore, the attempt made in Article 3 of the Washington Treaty of 
February 6, 1922, to set aside expressly this defense in so far as applicable 
to acts connected with unrestricted submarine warfare furnishes evidence 
of its validity after the last war.*4 Positive evidence of the validity of this 
maxim is found also in the report of the Commission of Jurists charged in 
1922 by the Washington Treaty Powers with a revision of the law of war. 
Even though this commission suggested in one instance that the use of 
distress signals and messages as ruses of war should render ‘‘the perpetrator 
personally responsible under international law’’—but liable to penal punish- 
ment under the municipal law of States—in another draft rule it expressly 
stipulates that persons acting under orders are exempt from responsibility 
for offenses against the law of war as contained in its report.® 

4° Loc. cit., p. 250 ff. 

“1 Commission of Jurists to Consider and Report upon the Revision of the Rules of War- 
fare. General Report, Part II, Art. 23, Sec. 5, this JourNaL, Supp., Vol. 32 (1938), p. 24. 

¢ Finch, “Superior Orders and War Crimes,” this JourNAL, Vol. 15 (1921), p. 442. 

* Report of the Commission on Responsibilities, loc. cit., p. 117. 

“4 The penalty of Art. 3 was to be applicable “‘ whether or not such person is under orders 


of a governmental superior.” Loc. cit., p. 59. For the penal clauses, cf. supra, n. 28. 
4’ General Report, Arts. 10, 12, and cf. Art. 11, loc. cit., p. 10 ff. 
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Although the principle respondeat superior thus appears unquestioned, 
the practical difficulties attending allocation of personal responsibility for 
authorized violations of the laws of war have at times led to a denial of this 
defense.** However, the solution of this problem must be sought in the 
applicable municipal regulations of the Powers rather than in an outright 
rejection of the rule. For example, the United States Rules of Land Warfare 
designate commanders ordering or sanctioning a violation of the laws of war 
as the persons punishable for any resulting criminal wrongs committed by 
their subordinates.‘7 The British Manual of Military Law adds government 
officials to general officers as the individuals responsible for crimes committed 
by persons under their authority or command.*® The German doctrine 
apparently extends such personal liability also to inferior military or naval 
officers provided they participated actively in the framing and execution of 
an order manifestly and indisputably contrary to the law of war and illegal 
under the military regulations of their own country.‘® The French view 
seems to be a combination of the above conceptions, although some French 
writers hold that any member of armed forces is personally responsible for 
a criminal violation of the rules of warfare committed by him wilfully and 
knowingly even though in execution of a command.*® Thus, in spite of the 
difficulties attending allocation of personal penal responsibility for author- 
ized violations of the laws of war, and although varying standards of lia- 
bility are employed, municipal regulations in fact recognize the principle of 
superior orders as a good defense to a criminal charge based on a violation of 
the law of war.® 

(3) Acts not prohibited by the positive law of war and not made crimes prior 
to their commission. The statement in the London resolution that ‘acts at 
variance with accepted ideas concerning acts of war”’ as well as acts contrary 
to the rules of warfare will be punished after the present conflict recalls the 
allegation made in 1919 by the Commission on Responsibilities that acts 
contravening either the laws and customs of war or the laws of humanity are 


See, e.g., Bellot, in 36 Can. L. T., p. 573 ff., and 37 ibid., p. 21 ff.; Mérignhac, loc. cit., 
pp. 49-51; Garner, loc. cit., p. 85 ff. 

47 Par. 347, p. 87. 48 Ch. XIV, Art. 443, p. 302. 

49 See the cases of the Dover Castle and of the Llandovery Castle, this JourRNAL, Vol. 16 
(1922), p. 704 ff. 

50 See, e.g., Renault, loc. cit., p. 23 ff.; M. Nast, ‘‘ Les sanctions pénales de l’enlévement par 
les Allemands du matériel industriel en territoires frangais et belges occupés par leur troupes,” 
26 R.G.D.I. (1919), p. 121; Colby, loc. cit., p. 608 ff. 

51 Cf., e.g., Oppenheim, op. cit., II, p. 453 ff.; Finch, loc. cit., pp. 440-445; G. G. Battle, 
“The Trials Before the Leipsic Supreme Court of Germans Accused of War Crimes,” 8 
Virg. Law Rev. (1921-1922), p. 20 ff. In recent statements endorsing the aim of the London 
resolution, Mr. Welles said in part that “no element in any nation shall be forced to atone 
vicariously for crimes for which it is not responsible,”’ and President Roosevelt remarked 
that “It is our intention that just and sure punishment shall be meted out to the ringleaders”’ 
responsible for war crimes. See Department of State Bulletin, May 30, 1942, Vol. VI, p. 
487, and Oct. 10, 1942, Vol. VII, p. 797. 
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crimes punishable at law. At that time the American delegates objected 
to this recommendation because it disregards the established principle that 
no act shall be punished as a crime unless it has been defined as such by stat- 
ute antedating its commission. As a result of this objection the Paris Peace 
Conference decided against criminal punishment by analogy and limited 
criminal proceedings to violations of the generally accepted laws of war. 
Although the legal principle motivating this action has been infringed re- 
cently by dictatorial decree, it still holds as a basic rule of the criminal law 
of civilized countries.* 

However, the principle nullum crimen, nulla poena sine lege does not nec- 
essarily apply to acts prohibited by the established rules of warfare but 
not made crimes by the offender’s national regulations. If foreign law and its 
standards of criminal responsibility may be used in this situation, then lia- 
bility can be imputed under it. This solution was in fact suggested by the 
Commission on Responsibilities and its American members in 1919, although 
the latter disagreed with the commission’s standards of criminal liability 
when inaction alone was the charge. The Japanese delegation, however, 
favored national law as the sole criterion of responsibility for criminal breaches 
of the law of war. The German delegation at Versailles took the same 
view.** It appears, therefore, that this solution is contingent upon the issue 
of jurisdiction over war crimes which is discussed below. However, if for- 
eign law may be applied in this situation without violating the rule against 
ex post facto criminal punishment, its application is, of course, limited by 
the defenses act of state and superior orders since they are part of the law 
of war. 


III. JURISDICTION OVER CRIMINAL OFFENSES AGAINST THE LAWS OF WAR 


The London resolution of January 13, 1942, provides for, postwar punish- 
ment “‘through the channel of organized justice” of the persons, whatever 
their nationality, who are charged with criminal infractions of the laws and 
customs of war. The resolution thus dissociates postwar jurisdiction over 
war crimes from the nationality of the offender but does not specify the 
tribunals which are to try the accused. According to the past practice of 
belligerents, however, the national authorities of the offender as a rule ex- 


52 Report of Commission on Responsibilities, loc. cit., p. 121; American Memorandum, 
loc. cit., p. 143, and supra, n. 29. 

53 Cf. Permanent Court of International Justice, Publications, Ser. A/B, No. 65, Case 
Concerning the Consistency of Certain Legislative Decrees with the Constitution of the 
Free City of Danzig (1935), pp. 39 ff., 51 ff.; S. Glaser, ‘ Nullum crimen sine lege,’’ 26 Jr. of 
Comp. Legisl. and Intl. Law, Third Ser. (1942), pp. 29-37. 

54 See Report of Commission on Responsibilities, loc. cit., p. 121; American Memorandum, 
loc. cit., p. 140 ff.; Japanese Reservations, loc. cit., p. 152 (which question also the doctrine of 
negative criminality), and A. Luckau, The German Delegation at the Paris Peace Conference 
(1941), p. 369 ff. 

55 Loc. cit. 
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ercise such jurisdiction during or after hostilities unless the person charged 
is a prisoner of war. Nevertheless, since the rules of warfare, on the whole, 
are silent with respect to post bellum proceedings, postwar trials of war 
criminals before former enemy tribunals or before an international court have 
been proposed as authorized also by the law of war. 

(1) Exclusive national jurisdiction during or after war. According to a 
well established customary rule of international law, the members of friendly 
or hostile armies stationed or operating abroad are exempt from the normal 
criminal jurisdiction of the place.** For this reason, international agree- 
ments on the conduct of hostilities generally look to national tribunals for the 
punishment of war crimes irrespective of the place of their commission.*’ 
Thus, during war belligerents are not compelled to surrender members of 
their armed forces to foreign civil or military tribunals for trial on charges 
of war crimes, and such surrenders as a rule are not voluntarily made.*® 
Moreover, in the practice of States prior to 1918 a treaty of peace generally 
operated as an amnesty for penal offenses contrary to the laws of war, so that 
former enemy nationals as a rule were not extraditable to, nor tried and pun- 
ished by, ex-enemy countries for such offenses after war.5® In principle, 
therefore, and in the absence of contrary internationad provisions, individuals 
of the armed services of a State during or after hostilities are subject as a 
rule to the exclusive jurisdiction of their national authorities with respect to 
war crimes committed by them contrary to the law of war. 

(2) Concurrent jurisdiction of belligerents over prisoners of war. However, 
the laws of war in proper cases also permit belligerents to punish captured 
enemy nationals for offenses against their rules. As early as 1865 Lieber’s 
Instructions stated that ‘‘a prisoner of war remains answerable for his crimes 
against the captor’s army or people, committed before he was captured, and 
for which he has not been punished by his own authorities.’’®* Although 
this concurrent jurisdiction of belligerents over war crimes committed by 
captured enemy persons has been disputed at times, practice generally con- 


5 Cf. H. W. Halleck, “ Military Tribunals and Their Jurisdiction,” this JouRNAL, Vol. 5 
(1911), p. 958 ff.; Colby, “Courts Martial and the Law of War,” tbid., Vol. 17 (1923), p. 109 
ff.; A. King, “Jurisdiction over Friendly Foreign Armed Forces,” tbid., Vol. 36 (1942), p. 
539 ff.; Moore’s Digest, II, pp. 24 ff., 559 ff.; Hackworth, op. cit., p. 405 ff.; Bonfils-Fauchille, 
Manuel de Droit International Public (3rd ed., 1901), Sec. 1172, p. 651. 

57 See, e.g., Arts. 1 and 3 of the Fourth Hague Convention of 1907, and Arts. 41, 43, 56, 
Sec. 2, of the Hague Regulations annexed to it (loc. cit., pp. 92 ff., 112 ff.); also Arts. 26, 
28-30 of the Red Cross Convention of 1929 (loc. cit., p. 54 ff.). 

58 Cf. Art. 43, Hague Regulations of 1907 (loc. cit., p. 112 ff.), and U. 8. Military Govern- 
ment (War Department, Washington: 1940), Par. 25 (b), p. 13 ff. 

58 Cf. C. Phillipson, Termination of War and Treaties of Peace (1916), p. 243 ff.; Verdross, 
“Die Amnestieklausel in den Friedensvertrigen,”’ I Wérterbuch (1924), p. 38 ff. Cf. also 
Art. 41 of the Hague Regulations of 1907 (loc. cit., p. 112), and British Manual of Military 
Law, Ch. XIV, Art. 300, p. 279, which lend support to this claim. 

6° Lieber’s Instructions for the Government of Armies of the United States in the Field, 
General Order No. 100 (1863), Art. 59, p. 17. 
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firms it as based on the common laws of war. The conventional rules of 
warfare likewise sustain this jurisdiction even though they do not specifically 
refer to war crimes. These rules provide that the law and procedure appli- 
cable to the prosecution and punishment of criminal or disciplinary offenses 
perpetrated by prisoners of war shall be the law and procedure in force in the 
armed services of the detaining Power. Since no one disputes the un- 
doubted right of a nation to try and punish its own subjects for acts violating 
the laws of war, it follows that during hostilities belligerents have, mutatis 
mutandis, a concurrent jurisdiction to try captured enemy subjects for such 
offenses provided national treatment is accorded in the exercise of this 
reciprocal right. This concurrent jurisdiction, moreover, continues after 
the cessation of hostilities and until the coming into force of the treaty of 
peace. Thereafter prisoners of war charged with war crimes but not yet 
tried and sentenced for them must be released unless express provisions to 
the contrary set aside the usual amnesty for such offenses implied in a treaty 
of peace.® 

(3) Postwar jurisdiction of belligerents over former enemy subjects. It has 
been contended that the concurrent criminal jurisdiction of belligerents over 
prisoners of war charged with war crimes extends also to postwar trials of 
any ex-enemy person accused of such offenses before the civil or military 
tribunals of former enemy countries or before an international court. The 
former enemy State is said to acquire such jurisdiction when the offense is 
actually or constructively committed in its territory or against one of its 
nationals abroad. The conventional laws of war do not provide for this 
case. In this connection they merely stipulate that a prisoner of war may 
be detained after the conclusion of peace until the end of a penal prosecution 
pending against him ‘‘for a crime or an offense of municipal law” or until 
the expiration of the punishment imposed upon him for such an offense.® 
It would seem, therefore, that postwar proceedings in ex-enemy tribunals or 
in an international penal tribunal against any former enemy person accused 


61 See, e.g., Grimm, ‘‘ Das Gefangenenproblem,” 30 Deutsche Juristenzeitung (1925), p. 58 
ff.; Strupp, loc. ctt., p. 2, and contra, Oxford Manual of the Laws and Customs of War on 
Land (1880), Art. 41, Comment, loc. cit., p. 41 ff.; U. S. Rules of Land Warfare, Par. 346 
(C), p. 86; British Manual of Military Law, Arts. 441, 443, p. 302; Oppenheim, op. cit., II, 
p. 452 ff., and I, p. 663. Cf. also Ex parte Quirin, et al., U. 8. Sup. Ct. (1942), loc. cit. 

8 See, e.g., Arts. 4, 8 and 12, Hague Regulations of 1907 (loc. cit., p. 98 ff.), and Arts. 45, 
46, 51, 52, 53 and 75 of the Convention of 1929 relating to the Treatment of Prisoners of 
War (loc. cit., p. 75 ff.). 

88 See Oppenheim, op. cit., II, p. 481, and n. 3, and P. Simon, “La clause d’amnistie dans 
les traités de paix,”’ 26 R.G.D.I. (1919), pp. 251, 261, both of whom refer to the Treaty of 
Pretoria of 1902 as the one recent instance where punishment was stipulated after cessation 
of hostilities and before formal peace. 

64 See, e.g., Garner, loc. cit., p. 82 ff., and the French writers cited there; Bellot, in 36 Can. 
L. T. (1916), p. 757 ff.; Scott, loc. cit., p. 247 ff. 

55 See, ¢.g., Arts. 53 and 75 of the Convention of 1929 relating to the Treatment of Pris- 
oners of War, loc. cit., pp. 77, 81. 
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except of a war crime constitute an issue of the judicial policy of nations 
except where limited by international law. 

(a) Concurrent postwar jurisdiction of former enemy civil tribunals. The 
claim that the local civil tribunals of former enemy countries have a con- 
current postwar jurisdiction over any former enemy national charged with 
a criminal violation of the rules of warfare rests on the assumption that a 
penal offense contrary to the laws of war constitutes also a crime under the 
common law of the place considered to remain in force and binding members 
of hostile forces stationed there. This assumption, however, runs counter 
to the established principle which exempts members of armed forces from the 
normal criminal jurisdiction of occupied territory for their acts contrary to 
the law of war. On this ground, at least, the United States Supreme Court 
has ruled repeatedly against the postwar jurisdiction of local civil tribunals 
of former enemy countries over ex-enemy persons charged with war crimes.*? 
But this ruling was not accepted in 1919 by the Commission on Responsi- 
bilities of the Paris Peace Conference. This commission, inter alia, con- 
tended for the international right of each belligerent to try during or after 
war according to its own law and procedure every enemy person charged 
with a penal offense against the laws and customs of war, provided the ac- 
cused has been taken prisoner or has otherwise fallen into the power of the 
country charging him with the offense.** Subsequently, moreover, some 
French and Belgian tribunals actually prosecuted a few Germans for acts 
contrary to the rules of warfare on the ground that war crimes committed 
within their territory were subject to the local law.*® 

However, the assumption that penal offenses committed by members of 
hostile forces in zones of operation or in occupied territories contrary to the 
laws of war are triable after hostilities in the lecal civil courts has not been 
generalized in the past. It might be argued, of course, that the present 
practice of granting immunity from the normal criminal jurisdiction of the 
place to members of foreign friendly armies by formal bilateral agreement 
implies that, in the absence of such formal waiver of jurisdiction and grant of 
immunity, foreign hostile forces cannot claim exemption from the jurisdiction 
of the local courts. But no such construction of this practice was advanced 
after the last world conflict and is in fact not suggested now.”° Nor could 
Article 3 of the unratified Washington Treaty, previously cited, be construed 
as granting a postwar jurisdiction over war crimes to local civil tribunals. 
The stipulation in this article that offenders against the rules of maritime 


86 See, e.g., Renault, loc. cit., p. 28; Mérignhac, loc. cit., p. 32 ff.; Nast, loc. cit., p. 120 ff.; 
Garner, loc. cit., p. 76 ff. 

87 Finch, ‘‘ Jurisdiction of Local Courts to Try Enemy Persons for War Crimes,’ this 
JOURNAL, Vol. 14 (1920), p. 218 ff. 

88 Report of the Commission on Responsibilities, loc. cit., p. 121. 

89 See Colby, ‘“‘ War Crimes and Their Punishment,” loc. cit., p. 40 ff.; Feilitsch, ‘‘ Der Fall 
Nathusius,”’ 29 Deutsche Juristenzeitung (1924), p. 971 ff. 

70 At least not in the case of friendly foreign armed forces. See King, loc. cit., p. 549 ff. 
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warfare could be tried before civil or military authorities was to apply only 
to prisoners of war charged with “piracy,” which is ordinarily triable in civil 
courts. Furthermore, where civil tribunals, in cases other than the French 
and Belgian postwar proceedings mentioned above, have exercised post bellum 
jurisdiction over war crimes, the prosecutions actually concerned persons 
possessing the nationality of the tribunal and, in addition, jurisdiction did 
not derive from the law of war but rested either on the application of the 
local law to persons properly subject to it or on domestic enabling legislation 
conferring a special competency upon the civil court. The trials of a few 
French nationals before their local civil tribunals after the Franco-Prussian 
War of 1870-1871 on charges of abetting German soldiers in the commission 
of offenses allegedly contrary to the law of war, and the proceedings before 
the Leipzig Supreme Court against Germans charged in Article 228 of the 
Treaty of Versailles with war crimes, illustrate these exceptional situations.”! 
These cases do not support the assertion that territorial courts possess an 
ordinary postwar jurisdiction over war crimes committed by members of 
foreign hostile forces during war, although the French trials furnished the 
French jurist Renault with the basis for advancing this claim. At best 
they demonstrate that the local civil tribunals may exercise a postwar 
jurisdiction over their nationals charged with war crimes, or over ‘ Quis- 
lings”’ charged with acts allegedly contrary to the law of war but actually 
constituting crimes against local common law for which they were not pun- 
ished by the occupying authority.”2 It would seem, therefore, that, in the 
absence of international agreement abrogating or modifying the customary 
rule granting immunity to hostile forces from the normal jurisdiction of the 
place, the view expressed by the United States Supreme Court after the 
Civil War of 1861-1865 to the effect that the local civil courts of former 
belligerents have no postwar jurisdiction over war crimes committed during 
hostilities by former enemy persons in occupied territory still states the 
true rule of international law. 

(b) Concurrent postwar jurisdiction of the military tribunals of former enemy 
countries. The claim that the military tribunals of former enemy countries 
may try after a war any ex-enemy person charged with a penal offense 
against the rules of warfare rests on the assumption that under the common 
laws of war belligerents not only during hostilities but also after their formal 
termination possess an ordinary concurrent jurisdiction over war crimes 
committed in their territory or against their nationals by subjects of the 
former enemy State.” On this basis, the American representatives on the 


1 See Renault, loc. cit., p. 18, for the French trials, and this JourNAL, Vol. 16 (1922), p. 
674 ff., for the German proceedings. Cf. also Frank, loc. cit., p. 1090; Colby, ‘‘War Crimes,” 
loc. cit., p. 497. 

7 For isolated similar cases based on ordinary offenses against local law, see Annual Digest 
of Public International Law Cases (1919-1922), Nos. 335, 338, pp. 469, 474. Cf. also C. 
Rousseau, “‘ Jurisprudence Frangaise,” 42 R.G.D.1. (1935), p. 225 ff.; Simon, loc. cit., p. 249 
ff.; Oppenheim, op. cit., II, p. 356; King, loc. cit., p. 551. 

73 See, e.g., Scott, loc. cit., p. 247 ff.; Renault, loc. cit., p. 28. 
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Commission on Responsibilities, Messrs. Lansing and Scott, maintained in 
1919 that post bellum trials in the several or joint military tribunals of former 
enemy countries are not contrary to international law—nor, incidentally, 
ex post facto criminal proceedings prohibited by the Constitution of the 
United States—because in the circumstances instanced individuals are 
properly subject to foreign military law and tribunals applying the common 
laws and customs of war as contained in national military regulations.” 
Furthermore, the Paris Peace Conference formally sanctioned the American 
view although it elected passive nationality as the sole basis of the jurisdic- 
tion proposed. Consequently, the penal clauses of the treaties of peace of 
1919-1920 recognize, inter alia, the right of former enemy nations to institute 
criminal postwar proceedings in their several or mixed military courts against 
any former enemy person “accused of having committed acts in violation of 
the laws and customs of war” against the nationals of Allied States, and to 
punish those ‘‘guilty of criminal acts” in accordance with the military law 
and procedure of the Allied country or countries represented on the trial 
court.” 

The German delegation at Versailles, however, objected to these penal 
provisions on the ground that the law of nations and the past practice of 
States admit only an exclusive national postwar jurisdiction over offenders 
against the rules of warfare, so that foreign countries can solely demand the 
trial and, if guilty, punishment of the accused by his own State. This ob- 
jection was based on the assumption that the amnesty for offenses against 
the law of war customarily flowing from a treaty of peace has hardened into 
an inflexible rule of international law which prohibits foreign postwar pro- 
ceedings against the members of the forces of the opposite side on charges of 
war crimes.”* The Allied Powers, however, took the view that the tradi- 
tional amnesty for war crimes constitutes not a general, but a contractual, 
rule of international law which may be set aside by express provisions to the 
contrary in a particular peace. As a result, the penal clauses previously 
mentioned include specific stipulations whereby the Central Powers waive 
their exclusive national jurisdiction over war crimes committed by their 
subjects at home or abroad against the nationals of Allied countries, and 
whereby they consent, ‘‘notwithstanding that peace may have been de- 
clared,”’ to surrender the persons charged for trial in foreign military tri- 
bunals and to furnish any evidence required for this purpose.”” 

Nevertheless, no actual precedent for the concurrent military postwar 

™ American Memorandum, loc. cit., pp. 127 ff., 140 ff. 

% See Treaty of Versailles, Arts. 228-230, loc. cit., p. 250 ff.; of Saint-Germain-en-Laye, 
Arts. 173-176, loc. cit., p. 55 ff.; of Neuilly-sur-Seine, Arts. 118-120, loc. cit., p. 221; of 
Trianon, Arts. 157-160, loc. cit., p. 48 ff., and (unratified) Treaty of Sévres, Arts. 226-229, 
loc. cit., p. 234 ff. Cf. also Scott, loc. cit., p. 250 ff.; Lansing, loc. cit., p. 644 ff., and Finch, 
‘Retribution for War Crimes,” loc. cit., p. 87, n. 17. 


% Luckau, op. cit., p. 369 ff. (German counterproposals of May 29, 1919). 
77 See Report of the Commission on Responsibilities, loc. cit., p. 123 ff. 
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jurisdiction of belligerents was established under the penal clauses of the 
treaties of peace of 1919-1920. Only a few German prisoners of war were 
tried before French and British courts-martial after the close of hostilities.”® 
Although the Allied Powers at the Peace Conference had argued that justice 
and the necessity of establishing a deterring precedent compel a departure 
from the tradition created by earlier peace settlements, and that trial and 
punishment of war criminals ‘‘by their accomplices in their crimes”’ could 
not serve these ends, the Powers assented later to national postwar proceed- 
ings against the persons charged by them with war crimes in Article 228 of 
the Treaty of Versailles.7* This action, even if conditioned by the right to 
retry abroad Germans not properly prosecuted at home, had the effect of 
ratifying the claim that national authorities possess an exclusive postwar 
jurisdiction over their subjects charged with war crimes. This claim, 
furthermore, received formal ratification in the Declaration of Amnesty 
appended to the Treaty of Lausanne of July 24, 1923. In this amnesty all 
of the principal Allied Powers which signed and ratified the Treaty of 
Versailles set aside expressly the penal clauses of the unratified Treaty of 
Sévres of August 10, 1920, which provided for postwar trials in foreign 
military tribunals or in an international court of Turks charged with offenses 
against the law of war and of humanity. The amnesty also annuls all pen- 
alties hitherto imposed on such grounds upon prisoners of war and interned 
civilians.*° Thus the formal precedent for the military postwar jurisdiction 
of former enemy countries embodied in the penal provisions of the treaties 
of peace of 1919-1920 appears to have been vacated by the principal Allied 
Powers, so that the previous rule was restored. This rule, however, pro- 
vided that postwar jurisdiction over war crimes committed by members of 
the armed services of a country belongs exclusively to the national tribunals 
of the accused.*! 

(ec) International postwar jurisdiction for the trial of war crimes. The claim 
tointernational postwar proceedings against war criminals rests on the assump- 
tion that war crimes basically constitute international penal offenses which 
are subject to the universal jurisdiction of the belligerent Powers and may be 
prosecuted by them in their municipal tribunals or in an international court 
set up for this purpose by all or some of the belligerents on grounds of policy 


78 For these military postwar trials, see Colby, loc. cit., p. 497, and n. 73. 

7° Luckau, op. cit., p. 442 (Allied reply of June 16, 1919), and Allied note of May 7, 1920, 
to the President of the German Delegation, this JouRNAL, Supp., Vol. 16 (1922), p. 195 ff. 

80 Declaration of Amnesty, this JouRNAL, Supp., Vol. 18 (1924), pp. 92-94, signed by the 
British Empire, France, Italy, Japan, Greece, Rumania and Turkey. Cf. also Treaty of 
Lausanne, Art. 120 (ibid., p. 46), and Agreement between Greece and Turkey respecting 
the reciprocal exchange of prisoners of war, Art. 5 (ibid., p. 91), and see Strupp, “ Der 
Lausanner Frieden,”’ I Wérterbuch, p. 807. 

8 Although it was rumored that Germany had a hand in the Riom trials, the Armistice 
Agreements of June 22, 1940, between France and Germany and France and Italy contain no 
provisions regarding trials for war crimes. This JourNnat, Supp., Vol. 34 (1940), pp. 173, 
178. 
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and expediency after war.*? On this basis, at least, the Law Officers of the 
Crown at the end of World War I proposed to the Imperial War Cabinet 
that international trials were the proper form of proceedings for punishing 
after a war persons accused of acts deemed by them crimes against the inter- 
national law of war. This suggestion was adopted almost verbatim by the 
Commission on Responsibilities in 1919. The latter, however, differentiated 
between offenses against the law of nations and criminal offenses against the 
laws of humanity and of war and suggested separate proceedings in each case. 
Consequently, this commission proposed, first, trial by a special inter-allied 
organ of the authors of acts provocative of war and accompanying its incep- 
tion, including breach of neutrality treaties. Since international law admit- 
tedly did not provide for such proceedings, it was suggested that the judges 
determine the law and punishments applicable in this court. Secondly, the 
commission proposed trial by a special inter-allied high tribunal of former 
enemy persons, however high in civil position or military rank, including 
sovereigns, who are charged with war crimes committed in the territory or 
against the nationals of two or more Allied countries in violation of the 
laws and customs of war or the laws of humanity, and suggested that acts 
as well as omissions causing such violations should be deemed crimes triable 
in this court. It added that this tribunal might take jurisdiction also in 
cases where the character of the act charged warranted this step or where 
the law of an Allied country did not permit postwar trials in its national 
courts. The laws applicable in this second inter-allied tribunal were to be 
the ‘‘ principles of the law of nations as they result from the usages established 
among civilized peoples, from the laws of humanity and from the dictates 
of public conscience.””’ Punishments, however, were to be based on the 
municipal law of the countries represented on this court or on the national 
law of the defendant, since the laws of war, like those of humanity, also 
failed to provide penal sanctions applicable to individuals charged with 
criminal infractions of their rules.* 

The American members of the Commission on Responsibilities, however, 
did not agree with the principle of these reeommendations—that war crimes 
are international penal offenses triable in municipal or international tri- 
bunals—nor with the jurisdiction of the proposed inter-allied courts. In 
their view, there existed no international penal law upon which a criminal 
indictment could be based and tried in the proposed inter-allied courts. 
They pointed out that any tribunal having jurisdiction of offenses against 
the laws and customs of war must be a tribunal based on preéxisting law and 
procedure. They maintained, therefore, that the only ‘‘international”’ 


® Cf., e.g., Bellot, in 37 Can. Law Times (1917), p. 21 ff. 

83 See Lloyd George, op. cit., I, pp. 59-64, 66. 

8 Report of the Commission on Responsibilities, loc. cit., pp. 116-125. Cf. also the pre- 
amble, Fourth Hague Convention of 1907, which is apparently the source of the laws to be 
applied in the second court above. Lec. cit., p. 92. 
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jurisdiction competent to try and punish these offenses would be the military 
authorities of the Allied Powers combined into one single court, which would 
function on the basis of the military law and procedure of the Allied countries 
represented on it. With regard to the jurisdiction of the suggested inter- 
allied tribunals, they stated that a sovereign could not be impleaded in a 
foreign jurisdiction, and that neither moral offenses infringing the laws of 
humanity nor omissions not constituting breaches of legal duties were 
punishable in any court of law.* 

On the whole, the American objections were then supported by the 
Japanese delegation. The latter, however, in addition raised the basic 
issue, whether international law confers any postwar jurisdiction upon bel- 
ligerents over individuals ‘‘ belonging to the opposite side.’”?’ This question 
was answered in the negative by the German delegation. It maintained 
that only the preliminary or international question, whether an action 
alleged to have been in violation of the rules of warfare constitutes in fact 
an infraction of these laws, could be submitted to an international tribunal 
which, they added, should take jurisdiction of all alleged violations of the 
law of war and should be composed of neutrals and the parties to the 
dispute. * 

As a result largely of the American objections, the Paris Peace Conference 
rejected the claim that war crimes are international penal offenses triable in 
municipal tribunals or in an international penal court. For this reason, the 
penal clauses of the treaties of peace of 1919-1920 do not furnish a precedent 
for international postwar proceedings against war criminals as the Commis- 
sion on Responsibilities intended they should do. The Allied Powers, as a 
matter of high international policy, in Article 227 of the Treaty of Versailles 
set a precedent for a special inter-allied tribunal ‘‘ which has not a juridical 
character as regards its substance but only its form” and which was to try 
the head of a State for ‘‘a supreme offence against international morality, 
the sanctity of treaties and the essential rules of justice.”” The decisions of 
this tribunal, further, were to be guided by the ‘‘ highest motives of interna- 
tional policy”’ and the judges remained free to impose what penalties they 
considered just for the wrongful acts encompassed by the charge.*’ This 
tribunal, therefore, was to be a political organ whose powers and jurisdiction 
depended on considerations of policy, not of law. Furthermore, with 
regard to criminal offenses against the laws and customs of war, the Powers 
provided for unilateral postwar trials in the Allied military tribunals or in 
mixed (inter-allied) military courts, which were discussed above as military 
postwar jurisdictions since they also were not to function on the basis of 
international law. 


85 American Memorandum, loc. cit., pp. 127 ff., 140 ff. 

86 Japanese Reservations, loc. cit., p. 151 ff., and Luckau, op. cit., p. 370. 

87 Allied reply of June 16, 1919, to the German counterproposals, in Luckau, op. cit., p. 
442, and Treaty of Versailles, Art. 227, loc. cit., p. 250. 








428 THE AMERICAN JOURNAL OF INTERNATIONAL LAW 


(4) Proposals for an international criminal court to try future war crimes. 
In the words of the British jurist Bellot, who was instrumental in the 
formulation of British proposals for postwar punishment after World War I 
and who subsequently became one of the prime movers behind suggestions 
for the creation of an international criminal court for the trial and punish- 
ment of war crimes, the principal reason for the institution of such a tribunal 
is that ‘“‘ After the conclusion of peace there is no jurisdiction. The Military 
Courts lose their jurisdiction and the Civil Courts have no jurisdiction.” ** 
This judgment apparently neglects trials in the national courts of the ac- 
cused as a legal alternative to international postwar proceedings. However, 
the prosecutions of a few German offenders before the Leipzig tribunal 
appeared to demonstrate the futility of domestic procedures. On the other 
hand, the proposed trial of the Kaiser before an inter-allied political organ 
also proved abortive.*® To avoid repetition of these experiences, a number 
of plans were advanced after the last world conflict for the creation of an 
international penal law and jurisdiction competent to prevent or punish, 
not only criminal acts contrary to the law of war and acts provocative of 
war or accompanying its inception, but also acts to be deemed penal offenses 
against existing or a ‘‘new”’ international law for the outlawry of war itself. 

The first significant proposal made along these lines after Versailles was 
contained in the semi-official draft for an International High Court of Justice 
submitted on July 13, 1920, to the Hague Advisory Committee of Jurists by 
its presiding Belgian member, Baron Descamps. This plan envisaged the 
immediate creation of an international criminal tribunal of first instance 
invested with a broad civil and criminal jurisdiction over crimes against 
international public order and the universal law of nations committed by 
individuals in time of peace or of war. The proposed court, Baron Descamps 
exp:ained, would be competent to try and punish individuals charged with 
the crime of having made war, with criminal acts of violence perpetrated 
contrary to the laws of war, or with penal offenses endangering the security 
of international institutions. M. de Lapradelle, French co-sponsor of the 
proposal, added that the proposed tribunal would also be capable of trying 
piracy or similar ‘‘ offenses against international law.”’ The laws applicable 
in this tribunal, Baron Descamps stated in a phrase used earlier by the Com- 
mission on Responsibilities, would be ‘‘the principles of the law of nations, 
as derived from the usages established among civilized peoples, from the 
laws of humanity and from the dictates of public conscience.’”’ However, 
since these laws do not define any penal offenses, the draft leaves it to the 


88 International Law Association, Report of the Thirty-Third Conference (Stockho!m, 
1924), p. 110. Cf. also tbid., p. 88 fi., and Report of the Thirty-First Conference (Buenos 
Aires, 1922), p. 63 ff. See, further, H. H. L. Bellot, “War Crimes: Their Prevention and 
Punishment,” Transactions of the Grotius Society, Vol. 2 (1917), pp. 31-55. 

8° For accounts of these abortive trials, see, e.g., E. J. Cohn, “The Problem of War Crimes 
Today,” Transactions of the Grotius Society, Vol. 26 (1940), p. 132 ff.; S. Glueck, “Trial of 
Axis War Criminals,” Free World, Vol. IV (1942), p. 138 ff. 
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discretion of the judges to define the acts punishable as crimes, attach a 
penalty to them, and designate the mode of executing sentences, provided 
only that the causes themselves were referred to the court by the Assembly 
or the Council of the League of Nations.*° 

The Hague jurists did not comment favorably upon Baron Descamps’ 
proposal. Their remarks not only show opposition to the plan’s primary 
design, the execution of the clauses of the treaties of peace of 1919-1920; 
they illustrate also the major objections raised in the past two decades against 
the principle and technical features of any international court draft. Thus, 
with regard to the immediate purpose of the suggested tribunal, the Nor- 
wegian jurist, Mr. Hagerup, characterized it as ‘“‘indisputably of a political 
nature.’’ Considering its future utility, several members of the committee 
were unwilling to concede the need or desirability of a court whose successful 
functioning would entail major changes in the existing law and organization 
of the international community. In particular, they feared that the es- 
tablishment of an international criminal jurisdiction would create a conflict 
of loyalties for individuals which, they thought, would nurture a potential 
menace to peace and a real danger to the security and sovereign rights of 
States. With respect to the technical aspects of Baron Descamps’ plan, 
the jurists stressed difficulties flowing from the classical doctrine of the na- 
ture of international law as governing solely the conduct of States. For 
example, Elihu Root, then on this committee, stated that according to 
established legal principles nations only are responsible for acts constituting 
international wrongs. When M. Ricci-Busatti, the Italian member, in- 
jected that the present rules of international law cannot serve as the basis 
of criminal indictments against individuals, Mr. Root stressed that before 
an international penal tribunal competent to try individuals for international 
offenses can be established, States must create the law and procedure 
applicable in such a court. From the technical point of view, further, 
several members of the committee condemned the exceedingly broad grant 
of powers to the proposed court which would permit it to apply undefined 
penalties to undefined crimes and thereby violate the maxim nullum crimen, 
nulla poena sine lege. Lastly, Mr. Root and Lord Phillimore criticized the 
draft’s failure to distinguish between war crimes and crimes committed by 
individuals in time of peace. They deemed it desirable to limit international 
criminal jurisdiction to acts of aggression and penal offenses against the law 
of war. 

The Hague jurists, nevertheless, advised the consideration of Baron 
Descamps’ proposal in their report to the League of Nations.*? On Decem- 

% See Permanent Court of International Justice, Advisory Committee of Jurists, Procés 
Verbaux of the Proceedings of the Committee June 16th-July 24th, with Annexes (The 
Hague, 1920), pp. 129, 498 ff., and for the draft, p. 521. 

% Thid., pp. 500-509. 


® The vote on this voeu was 5 : 3, with 2 abstentions (ibid., pp. 514, 748). Four members 
expressed sympathy for a “future” international criminal court, but thought the present 
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ber 18, 1920, the latter body, however, definitely rejected the plan. It did 
so primarily on the ground that in the absence of international penal legisla- 
tion the law of nations knows of no crimes which could be tried before the 
proposed international penal court.” 

Henceforth the creation of an international criminal jurisdiction and of 
an international penal code were espoused by small but articulate groups 
of private persons and associations along three fairly distinct lines of ap- 
proach. One group, largely common law jurists, favored the establishment 
of an international criminal tribunal of first instance or of appeal competent 
to hear and decide the offense of having made war, criminal offenses against 
the law of war and acts provocative of war which were to be deemed penal 
offenses against international law.** Their plans culminated in Bellot’s 
elaborate draft which was adopted in 1926 in a revised form by the Inter- 
national Law Association. This draft, in general, provided for an inter- 
national penal court of first instance with jurisdiction over any criminal 
violation of the conventional or customary laws of war committed by States 
or their subjects in time of war. In keeping with the spirit of the decade, 
the court was to hear also ‘cases of a penal character referred to it by the 
Council or the Assembly of the League of Nations for trial, or for inquiry 
and report”’ so as to constitute it an agency capable of preventing or punish- 
ing the resort to war or acts provocative of war committed by individuals 
or States. And in order to internationalize prosecution of offenses to be 
deemed breaches of existing international agreements, the jurisdiction of 
this tribunal was to extend, further, to “‘violations of international obliga- 
tions of a penal character,’’ such as piracy or the white or black slave trade, 
committed by individuals in time of peace against foreign States or their 





proposal outside the competence of the committee; aside from the sponsors, only one mem- 
ber, Lord Phillimore, favored the present proposal provided it were limited to future trials of 
war crimes. Ibid., pp. 502 ff. 

%3 See League of Nations, Permanent Court of International Justice, Documents concern- 
ing the action taken by the Council of the League of Nations under Article 14 of the 
Covenant and the adoption by the Assembly of the Statute of the Permanent Court of 
International Justice (1921), pp. 225 ff., 278 ff., and League of Nations, 1920, Provisional 
Verbatim Records, Vol. 1, Dec. 18, 1920. 

% See, e.g., Lord Phillimore, ‘‘An International Criminal Court and the Resolutions of 
the Committee of Jurists,” 3 B.Y.I.L. (1922-1923), pp. 79-86, suggesting a tribunal of first 
instance, much like Descamps’; Lord Cave, ‘‘ War Crimes and Their Punishment,” Transac- 
tions of the Grotius Society, Vol. 8 (1923), pp. xix—xxxi, recommending that the Permanent 
Court of Arbitration at The Hague act as a court of appeal reviewing decisions of municipal 
(enemy) tribunals. Cf. also T. S. Woolsey, ‘Retaliation and Punishment,” Proceedings, 
Am. Soc. of Intl. Law, Vol. 9 (1915), pp. 67-69, proposing a neutral tribunal of first instance, 
applying the national law of the defendant; and cf. his “Reconstruction and International 
Law,” this JourNAL, Vol. 13 (1919), p. 196 ff. 

% See International Law Association, Report of the Thirty-Fourth Conference (Vienna, 
1926), pp. 106-225, 279-309, and Bellot’s amended draft, pp. 113-125. Cf. ibid., Report of 
the Thirty-Third Conference (Stockholm, 1924), pp. 75-111, Report of the Thirty-First 
Conference (Buenos Aires, 1922), pp. 63-86. 
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subjects. The court in no event, however, was to hear charges based on 
any alleged offense against ‘‘international public order,’”’ and it would have 
to decide every case on the basis of preéxisting law. The laws applicable 
in this tribunal would be chiefly the conventional or customary rules of the 
law of nations, but subsidiarily the court could resort also to the general 
principles of public or international law recognized by civilized nations and 
to well-established rules of criminal law as evidenced in judicial decisions 
or in the writings of highly qualified publicists. Finally, the tribunal was 
not to punish any act unless it was defined in advance as a punishable 
offense in its statute, in the special or general conventions binding States 
parties to a dispute, or in the national law of the individual defendant 
charged by a State with a criminal infraction of the law of nations or its 
rules of warfare before the bar of this international court. 

The authors of the common law plans for the establishment of an inter- 
national penal court did not, however, advocate the creation of a substan- 
tive criminal law defining international penal offenses and attaching a 
penalty to them for the guidance of the decisions of the proposed tribunal. 
They relied largely on municipal law or on the discretion of the judges to 
determine and punish the acts to be deemed crimes against international 
rules preventive or regulatory of war. This lack of an international penal 
code motivated a second group of proposals advanced largely by civil law 
adherents. The principal difference between their plans and those of the 
first group is that they make the operation of an international criminal 
jurisdiction contingent upon the prior or simultaneous enactment of inter- 
national penal legislation so as to prevent altogether criminal decision by 
analogy which, they feared, might be possible under the common law plans 
for an international criminal court. The drafts of the Interparliamentary 
Union, of the International Association of Penal Law, and of civil law jurists 
generally fall into this second group. These plans also differ from the com- 
mon lawyer proposals in so far as their chief aim was to be the repression of 
acts productive of war committed by States or individuals in time of peace 
rather than the punishment of acts contrary to the rules of warfare com- 
mitted by individuals in time of war. Consequently, the jurisdiction con- 
ferred upon the international tribunal by the penal codes incorporated into 
civil law proposals generally exceeds that of the common law drafts.%” 

When it became apparent that none of these far-reaching plans was likely 


% Tbid., Rep. of the Thirty-Fourth Conf., Draft Articles 21, 23 and 24, p. 118 ff., and dis- 
cussions, pp. 106 ff., 279 ff., esp. pp. 155 ff., 183, 202-209, 211-225, 279 ff. 

*7See Union Interparlementaire, Compte rendu de la xxiit* Conférence (Washington et 
Ottawa, 1925), p. 205 ff., and ibid., Compte rendu de la xxvitie Conférence (Geneve, 1932), pp. 
18 ff., 181 ff.; Association Internationale de Droit Pénal, Actes du Congres de Bruzelles, 1926 
(Paris: 1927), Partie V, p. 366 ff., and Pella’s Observations to Bellot’s draft, in International 
Law Association, Report of the Thirty-Fourth Conference, p. 146 ff. For references to simi- 
lar private proposals, see M. O. Hudson, ‘The Proposed International Criminal Court,” this 
JourNAL, Vol. 32 (1938), p. 549. 
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to produce any immediate results because they required drastic revisions 
in the orthodox theory and practice of the law of nations, some jurists offered 
an attenuated, but allegedly practicable, alternative for them.** In 1932, 
for example, the Rumanian criminologist, Professor Pella, one of the prin- 
cipal authors and drafters of the court-and-code plans mentioned above, 
suggested that States enter into agreements defining ‘‘acts of an interna- 
tional criminal character’? compromising the security, good order and peace 
of the community of nations, and that they coéperate in prohibiting and 
repressing municipally the acts so defined in lieu of prosecuting the guilty 
individuals before an independent international court.°® This suggestion 
ultimately furnished a basis of discussion for the two League conventions 
of November 16, 1937, relating to the repression of terrorism through 
State codperation or through an optional international penal court which 
was to apply municipal law and penalties to the cases before it. However, 
the Powers refused to ratify even these conventions, which represented only 
a very modest beginning of the fundamental innovations proposed earlier 
by the two groups of jurists mentioned above.’ 

Thus none of the plans for the institution of an international criminal 
jurisdiction and the enactment of an international penal code achieved any 
practical results. There exists, therefore, at present neither the substantive 
penal law nor the proper criminal tribunal for international postwar proceed- 
ings against States or individuals charged with acts provocative of war or 
with criminal acts of violence committed contrary to the laws and customs 
of war. 


IV. CONCLUSION 


Even a hasty analysis of recent discussions and declarations of policy 
concerning the punishment of Axis war criminals reveals certain basic prop- 
ositions which substantiate the conclusions reached independently above. 


*8 For statements of the-case against these proposals other than, but similar to, those of 
the Hague jurists above, see, e.g., remarks of Sir Graham Bower and of Messrs. C. H. But- 
ler, J. A. Hinkley and N. Stjernberg at the Stockholm Conference of the International Law 
Association (loc. cit., pp. 91, 93-95, 101-103, 107 ff.), and of Sir Graham Bower and Dr. 
Vadasz at the Vienna Conference (loc. cit., pp. 153 ff., 165 ff.). Cf. also J. L. Brierly, “‘ Do 
We Need an International Criminal Court?” 8 B.Y.I.L. (1927), p. 81 ff.; same, ‘‘ Régles 
générales du droit de la paix,’’ 58 Hague Recueil (1936), p. 88 ff.; J. S. Reeves, “Interna- 
tional Criminal Jurisdiction,’ Proceedings, Am. Soc. of Intl. Law, Vol. 15 (1921), p. 62 ff.; 
Keith, op. cit., II, p. 1160; Williams, op. cit., p. 232 ff. 

%9 See, e.g., V. Pella, ‘La protection de la paix par le droit interne,” 40 R.G.D.I. (1933), 
p. 401 ff., and cf. his earlier volume, La criminalité collective des Etats et le droit pénal 
de l’avenir (1st ed., 1925), passim. See also Yves de la Briére, ‘‘L’aspect juridique de 
désarmement moral. Les responsabilités légales de la presse et des associations,” 40 
ibid., p. 129 ff. 

100 See Hudson, loc. cit., p. 549 ff.; W. Mettgenberg, “Internationale Strafgerichtsbarkeit,”’ 
2 Vélkerbund und Vélkerrecht (1936), p. 18 ff.; ‘Convention for the Creation of an Inter- 
national Criminal Court” (unsigned), 19 B.Y.I.L. (1938), p. 216 ff. 
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First, it appears to be generally assumed as axiomatic that penal offenses 
against the law of war constitute crimes against the municipal law of bellig- 
erent States. Even where it is suggested that the phrase of the London 
resolution concerning retribution “‘through the channel of organized justice”’ 
refers to international postwar proceedings, it is not denied that war crimes 
at present are municipal law crimes. On the contrary, the protagonists of 
such proceedings either assume that municipal law has to furnish both the 
types of crimes and the measure of punishment or, in any case, the sanction 
for the international penal offenses which, they suggest, should be established 
by unilateral proclamation now.'® Secondly, it appears to be equally ad- 
mitted that the defenses act of state and superior orders and the maxim 
nullum crimen, nulla poena sine lege condition any prosecution for war crimes. 
The very fact that one writer suggests a reappraisal of these orthodox prin- 
ciples is only further proof of their general acceptance in positive law.!” 
Thirdly, there seems to be a silent understanding that as a result of the fail- 
ure to execute the penal clauses of the treaties of peace of 1919-1920 postwar 
jurisdiction over war crimes presumably still lies with the national courts of 
the accused. The mute recognition of this principle, however, has led to 
opposite conclusions with regard to the execution of an end upon which all 
are agreed. On the one hand, statements made recently in the House of 
Lords, for example, favor post-armistice trials in the several or in mixed 
United Nations civil or military tribunals, although earlier, but less specific, 
remarks of Prime Minister Churchill and President Roosevelt seemed 
to point in the direction of postwar trials in United Nations municipal 
courts.}% Ina recent statement dealing with the punishment of war crimes, 
Soviet Commissar Molotoff similarly suggested immediate, inter bellum, 
prosecutions of any captured Nazi ringleaders before a special ‘‘interna- 
tional”’ tribunal functioning on the basis of ‘‘criminal law.” !% On the other 
hand, less official suggestions have contended uniformly for international 
post bellum proceedings, although they are not agreed on the persons to be 
tried by, or the law to be applied in, the proposed international criminal 


101 See Cohn, loc. cit., p. 143; Glueck, loc. cit., p. 144 ff.; J. Stransky, ‘The Inter-Allied 
Conference on War Crimes and the Problem of Retribution,”” New Commonwealth Quar- 
terly, Vol. 7 (1942), p. 250 ff. But see (Senator) E. D. Thomas, “‘ What we must do with War 
Criminals,’ The American, Feb., 1943, p. 90, assuming that war is either an intersocial or 
international crime as a result of the Kellogg Pact. 

102 Glueck, loc. cit., p. 145. 

103 For the statements in the House of Lords, see London Times, Oct. 8, 1942, p. 8. For 
the earlier remarks of Churchill and Roosevelt, see Churchill’s declaration of policy of June 
22, 1941 (New York Times, June 23, 1941, p. 8); statement of the President of Aug. 21, 1942, 
endorsing the London resolution (Department of State Bulletin, Aug. 22, 1942, Vol. VII, 
p. 709), and statement by the President of Oct. 8, 1942, concerning a United Nations Com- 
mission to Investigate War Crimes (ibid., Oct. 10, 1942, Vol. VII, p. 797). The latter, for 
example, refers to extradition of Axis war criminals at the conclusion of the war, which may 
mean provisions in an armistice or in a peace. 

1% Tnter-Allied Review, Oct., 1942, Vol. II, No. 10, p. 236. 
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court.!% Only one writer, Sir George Young, deeming the formal departure 
from tradition established by the penal clauses to have been legally defective 
as well as politically unwise, rejects outright any war crime trials unless they 
take place in the national tribunals of the accused.! 

From the strict legal point of view, it is submitted, the suggestions made 
by the Lords offer a solution to the problem of retribution of war crimes 
which is recognized by the present law of war. According to this law, 
belligerents, during hostilities and before their formal termination, have a 
concurrent jurisdiction over war crimes committed by captured enemy per- 
sons in their territory or against their nationals in time of war. Belliger- 
ents during war may, therefore, legitimately try and punish every enemy 
person charged with such an infraction of the rules of warfare, provided 
that the accused has been taken prisoner of war and that he is judged 
according to the law and procedure in force in the armed services of the 
captor, and provided, further, that the accused cannot plead act of state or 
superior orders and that the act itself has been condemned as a penal offense 
prior to its commission by legislation patterned on the generally accepted 
laws and customs of war. It was, therefore, correct legal procedure to 
suggest, as the Lord Chancellor did, that the armistice agreement shall 
contain provisions for the surrender of Axis war criminals for inter bellum 
trials in United Nations courts before the formal termination of war. 
Whether or not such post-armistice, not postwar, proceedings may take 
place, as the Lord Chancellor queried, in the civil or military tribunals of 
Allied countries, and whether the persons charged may be tried in mixed or 
in a combined United Nations court or courts, would seem to be a matter of 
municipal law and procedure, conditioned, however, by the requirement of 
national treatment which the law of war stipulates with regard to prisoners 
of war. 

The decision to institute post-armistice proceedings against enemy na- 
tionals charged with criminal acts of violence contrary to the laws and 
customs of war in the courts of enemy States is, of necessity, an act of high 
international policy and not a question of law. Nevertheless, such an act, 
based on and circumscribed in its execution by hitherto generally accepted 
principles of law, may tend to inculcate respect for law in time of war and 
in time of peace. Eventually such an act, constituting at present as much 
a departure from the traditions of earlier armistices as the penal clauses 
of 1919-1920 did with respect to earlier peace settlements, may prove a 
step toward the realization of projects calling for a permanent international 
criminal jurisdiction functioning on the basis of an independent international 
penal law.!* For the present, however, solutions to the problem of retribu- 


105 See the writers cited supra, n. 101. 

106 “War Criminals,’ Contemp. Rev., Aug., 1942, p. 77 ff. Cf. also Viscount Cecil, ‘‘The 
War and After,” ibid., Dec., 1942, p. 322, not sharing this view. 

107 In 1902, the Terms of Surrender of the Boer Forces in the Field included provisions for 
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tion for war crimes, other than national postwar trials or post-armistice 
proceedings in enemy municipal courts, either rest on the uncertain prece- 
dent established by the treaties of peace of 1919-1920 or constitute proposi- 
tions de lege ferenda which are as much outside the province of law as is the 
decision to exact such retribution in enemy tribunals after actual hostilities 
have ceased. 





the trial in British courts martial immediately after the close of hostilities of ‘certain acts, 
contrary to usages of war, which have been notified by the Commander-in-Chief to the 
Boer Generals.”” Oppenheim, op. cit., II, p. 481, n. 3. There is, however, no certainty 
concerning the nature of this agreement, though it is generally described as a peace arrange- 
ment deviating from the norm by virtue of this clause. See Simon, loc. cit., p. 261, quoting 
Despagnet. Perhaps the agreement was merely a conditioned “unconditional surrender” 
since the Boers had ceased to be an independent State at the time of signing the terms. 








PRINCIPLES OF INTERNATIONAL CONTROL OF 
NARCOTIC DRUGS 


By Bertit A. RENBORG 
Chief of the Drug Control Service of the Secretariat of the League of Nations 


The fact is not very widely known that the League of Nations and govern- 
ments acting in codperation during a period of just over twenty years between 
the two world wars have built up an effective international drug administra- 
tion spanning the entire world. It may perhaps be said that the general 
public has come to realize that a useful piece of work has been and is being 
done with good results, but only a few specialists know the main principles on 
which international codperation in regard to narcotic drugs is based; and per- 
haps still fewer have any knowledge of the fact that to make possible effective 
control of narcotics it was necessary to create special international machinery 
with wide powers of supervision, regulation, and even sanctions. It should 
be mentioned at the outset that this international administration has sur- 
vived the onslaught of the present world crisis which proved fatal to many 
other efforts in international codperation. This signifies that the govern- 
ments of countries of the free peoples of the world have maintained national 
control of drugs and have continued their coéperation with each other and 
with the League of Nations and the international drug organs. A proof of 
this is the fact that in January, 1943, one of these organs—the Supervisory 
Body—had received from governments of all the free countries in the world 
except one, Liberia, the estimates of the drug requirements for 1943 which 
governments are required to furnish under the terms of one of the drug 
conventions. 

One of the principal reasons for the survival of this work is the fact that 
through a series of international conventions which have reached virtually 
universal ratification governments have accepted definite obligations and 
have agreed to submit to specific international supervision. The other main 
reason is that the international codperation for the supervision of drugs has 
proved its usefulness and actually been found to be indispensable. For the 
purpose of international drug control is to protect humanity against the evil of 
drug addiction, and early in this century experience had already shown that 

no country was able to protect its people against this evil by its own isolated 
actions. The drug smuggler has no respect for national frontiers. The 
world is his market, and he goes wherever he finds his profits. At the end of 
the first world war governments understood that only concerted international 
action could bring any hope of eradicating drug smuggling or reducing it to a 
minimum and thereby gradually eliminating drug addiction as a social evil. 
The League of Nations became the general staff in the world war against the 
drug evil through Article 23(c) of the Covenant of the League. 
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We shall now study in some detail the main features of the international 
drug administration as it stands today without devoting space to the his- 
torical development which in itself is an interesting study of international 
legislation. 

As already said, the main object was and is to protect humanity against 
drug addiction. The principal methods used towards achieving this goal 
have been the following: 

1. Limitation of available supplies of drugs to the medical and scientific 
requirements of the world. It is evident that there is a dual aspect here, 
namely: (1) limitation of world supplies through limitation of world manu- 
facture; and (2) limitation of supplies available to each country and territory. 

2. Supervision of supplies of raw materials and drugs in each territorial 
unit, e.g., of manufacture and wholesale and retail trade. 

3. Regulation and supervision of the movement of raw materials and drugs 
across frontiers, e.g., of imports and exports (international trade). 

4, Special and general international supervision of the application of the 
drug conventions in each country and territory. 

The reader will note that in points 2 and 3 the reference is to raw materials 
and drugs, whereas in point 1 raw materials are not mentioned. The ex- 
planation of this is that the limitation of the production of raw materials has 
not yet been achieved, although a preliminary draft convention for the lim- 
itation of the production of raw opium had been drawn up by the League 
of Nations in 1939 and submitted to governments before the war broke out 
in Europe. Therefore, the position as to raw materials is that there is as yet 
no effective limitation, either of world production or of the quantities which 
may be used in each territorial unit; but in other respects the raw materials 
are subjected to the same international and national supervision as the drugs 
themselves. 

Before we consider in detail the main features of the international control 
system, it is necessary to make a short historical digression. The system has 
been developed by the empirical method. The League of Nations could not 
advance quicker or further than governments and public opinion were pre- 
pared to go. And they were not prepared to go the whole way at once. 
Another difficulty was that when the League took up this work in 1920 there 
was very little knowledge of the drug problem, its different aspects, and its 
magnitude. The League had to proceed slowly and gradually, attacking the 
most important problems first. The various important steps were marked 
by different conventions concluded one after the other. Thus the first step 
provided for the supervision and control of the domestic field (The Hague 
Convention of 1912; pre-League).!_ The second step was accomplished by 
the Geneva International Drug Convention of 1925 which regulated the 

1 For text of the Convention, see this JouRNAL, Supp., Vol. 6 (1912), p.177. See articles 


by Hamilton Wright, this Journau, Vol. 3 (1909), pp. 648, 828, Vol. 6 (1912), p. 865, Vol. 7 
(1913), p. 108. 
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international trade; and the third, through the 1931 Limitation Convention, 
brought about limitation of world manufacture of drugs and limitation of 
the supplies in each territorial unit.’ 


LIMITATION OF DRUG SUPPLIES 


The limitation of world manufacture and the limitation of world drug 
supplies are reached through the limitation of the supplies of each territorial 
unit. The 1931 Convention for Limiting the Manufacture and Regulating 
the Distribution of Narcotic Drugs * accomplished this through a system of 
obligatory and binding estimates of drug requirements furnished by govern- 
ments and which are examined by a special international body set up by the 
Convention—the Supervisory Body (see the 1931 Convention, Chapter II, 
Estimates, Articles 2-5). The convention states that each high contracting 
party shall furnish annually estimates of the requirements of each of the 
drugs covered by the convention (all narcotic drugs known to have been in 
use on July 13, 1931) for each of its territories to which the convention 
applies. These estimates, so far as they relate to drugs required for domestic 
consumption, must be based solely on the medical and scientific requirements 
of the country or territory (see Article 4, paragraph 7). 

It was clear to the conference which drew up this convention that limita- 
tion of manufacture and of supplies to the world’s medical and scientific 
needs made a universal application of the estimate system imperative. It 
had to cover the whole world. Limitation could never be effective if there 
were parts of the world to which the estimate system did not apply. Two 
possible contingencies had to be foreseen and provided for. The first was 
that there was no certainty that the convention would be ratified by all coun- 
tries and that ratification would include colonial territories, protectorates, 
and mandated territories. In fact the 1931 Convention contains the usual 
so-called ‘‘colonial article” (Article 26) which makes it possible for a govern- 
ment, at the time of signature, ratification, or accession, to exempt from the 
application of the convention some or all of its colonial territories, etc. This 
contingency was met by Article 2, paragraph 3, which placed upon one of the 
international drug bodies—the Permanent Central Board which is referred 
to later—the duty of requesting that estimates for countries and territories 
to which the convention does not apply be furnished in accordance with the 
provisions of the convention. 

We meet here for the first time a rather unusual feature which is a novelty 
in international legislation. Non-parties to a convention are requested to 
perform a certain act although they have not undertaken an obligation to do 
so. But the convention goes even further because it is so constituted that 


2 For texts of the Conventions of 1925 and 1931, see this JouRNAL, Supp., Vol. 23 (1929), 
p. 135, and Vol. 28 (1934), p.21. See also articles in this JourNax by J. A. Starke, Vol. 31 
(1937), p. 31, and Q. Wright, Vol. 18 (1924), p. 281, Vol. 28 (1934), p. 475. 

* See League of Nations Document C.455.M.193.1931. XI. 
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States are subject to the effects of the convention and to the limitation 
whether they are parties to the convention or not. This will be explained 
later in detail. 

The second of the two contingencies which had to be provided for was that 
there could be no guarantee that parties to the convention or non-parties 
would furnish each year the estimates they had undertaken or been asked to 
furnish. This contingency is met by the stipulations of Article 2, paragraphs 
2 and 3, under which the Supervisory Body shall itself, so far as possible, 
furnish estimates for countries which do not do so themselves, whether they 
are parties to the convention or not. The convention defines estimates as 
denoting estimates furnished in accordance with Articles 2 to 5 and thus 
including estimates furnished by the Supervisory Body. In other words, all 
stipulations of the convention which refer to or are based on estimates apply 
with equal force to estimates furnished by governments and to those fur- 
nished by the Supervisory Body. As all estimates are binding on govern- 
ments, 7.e., must not be exceeded, it follows that governments are also bound 
by estimates which they have not furnished themselves but which have been 
made for them by the Supervisory Body; and this is the case whether the 
government concerned is a party to the convention or not. This is probably 
the most radical feature of the convention. By becoming a party, a State 
has agreed to be bound by estimates furnished for it by the Supervisory Body 
if it should fail to furnish its own estimates; but non-parties, who have ac- 
cepted no obligations whatsoever, are nevertheless limited in their drug 
supplies by the estimates made by the Supervisory Body under the same 
conditions. It should be mentioned, however, that a country which has not 
become a party and which manufactures its own drugs may escape the ef- 
fects of the convention as long as limitation of raw materials has not been 
achieved. 

Estimates are furnished in advance of the calendar year to which they 
apply. For instance, in respect of 1943 they should be furnished by August 
1, 1942. It is, of course, difficult to estimate drug requirements accurately 
so far in advance. The needs may be miscalculated or circumstances may 
arise which increase the drug requirements during the course of the year. 
To meet this contingency, the convention entitles governments to furnish 
supplementary estimates during the year. (See Article 3.) Supplementary 
estimates are also subject to examination by the Supervisory Body and have 
in all respects the same effects as the regular annual estimates. 

An estimate may, and in fact as a rule does, contain several amounts. It 
is not possible here to go into technical details regarding the different items 
which make up an estimate; but in order to explain the mechanism of the 
Convention, it is necessary to give a list of the various items which may be 
included in an estimate for each of the various drugs (Article 5, paragraph 2). 
These are: 

1. The quantity necessary for domestic consumption; 
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2. The quantity necessary for conversion‘ into other drugs whether for 
domestic consumption or for export; 

3. The amount of reserve stocks® which it is desired to maintain; 

4. The quantity required for the establishment and maintenance of gov- 
ernment stocks.® 

Amounts referred to under points 3 and 4 above are either plus or minus 
quantities depending on whether stocks in hand at the beginning of the 
year are lower or higher than the levels which the government desires to 
maintain. 

The global quantity of any narcotic drug which a country may possess 
and use in any year is called the ‘‘ Total of the Estimates” (Article 5, para- 
graph 2). If statistics show that the ‘‘Total of the Estimates”’ has been 
exceeded, the convention has been violated. The ‘‘Total of the Estimates,” 
which is thus of great importance, is composed of the various amounts men- 
tioned under 1 and 2 above with the addition or deduction as the case may 
be of any amounts included under points 3 and 4. 

In connection with estimates for domestic consumption and for conversion 
purposes and also in the definition of reserve stocks, mention is made of 
drugs for export purposes. In principle, estimates are not to be calculated 
to include quantities intended for exports (or re-exports) for the simple 
reason that these quantities are included in the estimates of the importing 
countries. It proved necessary, however, to make certain exceptions. 
There are a large number of preparations which contain narcotic drugs in 
such small quantities that they cannot be abused and therefore need not be 
under special national or international supervision. The estimates of im- 
porting countries do not include such preparations; but as narcotic drugs 
are used for their manufacture, the manufacturing country must provide in 
its consumption estimates, estimates for the quantities of drugs necessary 
for the manufacture of such preparations whether intended for domestic 
consumption or for exports. 

Conversion estimates may also contain an export element. The import- 
ing countries estimate their needs of the drug resulting from the conversion, 
but the manufacturing country must obviously cover in its estimates the 
required quantities of the mother substance. 

Finally, the reserve stocks may contain a reserve for export purposes. 


‘ The 1931 Convention defines conversion as follows: “the term ‘conversion’ shall denote 
the transformation of a drug by a chemical process with the exception of the transformation 
of alkaloids into their salts.” 

5 The convention defines the term reserve stocks as follows: “‘The term ‘reserve stocks’ in 
relation to any of the drugs shall denote the stocks required (i) for the normal domestic 
consumption of the country or territory in which they are maintained, (ii) for conversion in 
that country or territory, and (iii) for export.” 

* The convention defines the term government stocks as follows: “The term ‘government 
stocks’ in relation to any of the drugs shall denote stocks kept under government control for 
the use of the government and to meet exceptional circumstances.” 
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This was necessary for practical purposes so that export orders may be ef- 
fected without waiting for the manufacture of the required amounts. 

With these exceptions, there are no export elements in the estimates, nor do 
quantities which are shown as having been exported count against the es- 
timates of the exporting country in the international accounting, the purpose 
of which is to establish whether or not estimates have been exceeded. But 
exported quantities count as imports against the estimates of the importing 
country. 

This system of estimates, combined with the special double check of the in- 
ternational trade referred to later, proved completely satisfactory and in fact 
eliminated escape of drugs into the illicit traffic from the regularinternational 
trade which in the past was the main source of supplies for drug smugglers. 

Estimates are furnished by governments to an international body—the 
Permanent Central Board—which, however, has no other function in regard 
to estimates at this stage except to hand them over to another body—the 
Supervisory Body—for examination in accordance with the terms of the 
Convention (Article 5, paragraph 6). The Supervisory Body was set up by 
the 1931 Convention and consists of four persons, one each appointed by the 
Opium Advisory and the Health Committees of the League of Nations, the 
Permanent Central Board, and the International Health Office at Paris. 

The convention does not explicitly state the purposes of the examination of 
estimates by the Supervisory Body, but there is no doubt that the purpose 
is the same as that of the convention as a whole, namely, the limitation to 
the medical and scientific needs of narcotic drug supplies in each country 
and territory, and also indirectly the limitation of world manufacture. It 
has already been mentioned that estimates of drugs required for domestic 
consumption must be based solely on the medical and scientific requirements 
of the country which furnishes the estimates. 

The main task of the Supervisory Body is to prevent over-estimation. 
The means at its disposal, which prima facie may appear rather weak, consist 
of demands addressed to governments for further information and details in 
order to make the estimate complete or to explain any statement made there- 
in; and the Supervisory Body may, with the consent of the government, 
amend the estimates. In other words, in principle governments are them- 
selves masters of their estimates. However, the convention requires that 
governments should furnish with the annual estimates a statement explain- 
ing the method by which the several amounts included in the estimates have 
been calculated (Article 5, paragraph 3). Similarly any supplementary 
estimate which a government submits must be accompanied by an explana- 
tion of the circumstances which necessitate the estimate (Article 3). The 
Supervisory Body is entitled to expect these statements or explanations 
from governments before it undertakes the examination of any estimate, and 
it may refuse to examine an estimate in the absence of the statement or ex- 
planation required by the convention. 
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If the Supervisory Body should consider estimates too high, it may and 
often has suggested reduction of estimates. The government may refuse; 
but in that case the convention gives the Supervisory Body the right to pub- 
lish the correspondence together with its own observations. The estimate 
system has been in force from January 1, 1934, and the Supervisory Body 
has not yet found it necessary to make use of its right to publish correspond- 
ence with governments. In most cases governments have accepted the 
Supervisory Body’s suggestions for reductions or amendments of estimates. 
The few cases in which governments have maintained their original estimates 
have not been sufficiently important to cause the Supervisory Body to use 
the publicity weapon. During the first few years, there was considerable 
over-estimation, particularly of morphine required for conversion into co- 
deine; but this was due to lack of experience and understanding of the work- 
ing of the estimate system. 

When the estimates have been examined they are included in the Super- 
visory Body’s Annual Statement on World Requirements of Dangerous 
(Narcotic) Drugs, which is communicated by the Secretary-General of the 
League of Nations to all governments and later made public. Supplemen- 
tary estimates are included in supplementary statements. These statements 
form the keystone of the scheme of limitation of manufacture and supplies 
and of the national and international supervision of the whole drug industry 
(manufacture, domestic trade, consumption, stocks, imports and exports). 
They determine the outside limit of drug supplies which may be available to 
each country and territory, and also the maximum quantities of drugs which 
may be manufactured in the world. The Annual Statements’ contain es- 
timates for every single country or territorial unit which exists—in all 177. 
A simple addition of all the ‘‘Totals of the Estimates” gives for each drug 
the maximum world requirements in each year. 

It happens, of course, that less drugs are needed than are estimated. 
Such a situation is automatically taken care of by the stock provisions. Any 
quantities not used at the end of the year are accounted for as stocks in hand 
and automatically reduce the estimates for the following year. On the 
suggestion of the Supervisory Body, stock estimates are furnished as supple- 
mentary estimates after the beginning of the year, 7.e., when the stocks on 
hand at the end of the preceding year have been ascertained. 

We will now consider the provisions of the 1931 Convention which contain 
the obligations of governments not to exceed the estimates. There are only 
two sources of supply for narcotic drugs: manufacture andimports. Articles 
6 and 7 deal with limitation of manufacture and Article 12 with limitation 
of imports. 


7 The Statement for 1943 is contained in League of Nations Document C.82.M.82.1942.XI 
issued under the following title: Convention for Limiting the Manufacture and Regulating 
the Distribution of Narcotic Drugs of July 13, 1931; Estimated World Requirements of 
Dangerous Drugs in 1943; Statement issued by the Supervisory Body under Article 5. 
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By Article 6 governments undertake not to manufacture in any year 
greater quantitites than the total of the following quantities: 

1. The quantity required within the limits of the estimates for domestic 
consumption; 

2. The quantity required within the limits of the estimates for conversion; 

3. Such quantity as may be required during the year for the execution of 
export orders; 

4, The quantities, if any, required for the purpose of replenishing reserve 
and government stocks. 

However, a manufacturing country may also import drugs, and Article 7 
lays down that any quantity imported during the year must be deducted 
from the total amount the manufacture of which is permitted. Deduction 
must also be made for drugs seized in the illicit traffic and utilized for 
domestic consumption or for conversion. 

It is evident that it is not always easy to regulate manufacture so as to 
avoid excesses, particularly in the large manufacturing countries which have 
an important export trade. The convention foresees such possibilities and 
provides that any excess manufacture shall be deducted from the amount to 
be manufactured during the next year, and also provides that in their annual 
statistics governments must give the reasons for the excess. In practice, no 
deductions are operated on the quantities to be manufactured the following 
year. Excess manufacture goes into reserve stocks, and the effect is an 
automatic reduction of the “‘Total of the Estimates’’ which in fact reduces 
the quantity which may be manufactured during the year after that in 
which the excess occurred. 

As to imports, Article 12 provides that the imports in any year shall not 
exceed the ‘Total of the Estimates” plus the quantities exported and after 
deductions of any quantity manufactured in the country concerned during 
the year. 

It should be noted that, as will be explained later, both limitation of man- 
ufacture and limitation of imports are the subject of strict international 
supervision on the basis of statistics furnished by governments to the Per- 
manent Central Board and checked by the Board against the estimates 
examined by the Supervisory Body. 

The next point which should be considered is the method by which world 
manufacture is limited. There are no special provisions in the 1931 Conven- 
tion because limitation of world manufacture follows automatically by the 
application of the estimate system. (The only reference in the convention 
to limitation of world manufacture occurs in the preamble, which states that 
one of the objects of the convention is the limitation by international agree- 
ment of the manufacture of drugs to the world’s legitimate requirements for 
medical and scientific purposes). All drug requirements are covered by es- 
timates, whether they refer to consumption, conversion, and stocks, or 
whether they refer to manufacturing or importing countries. Manufacture 








444 THE AMERICAN JOURNAL OF INTERNATIONAL LAW 


in any one country must remain within the limits of the estimates for that 
country, plus manufacture to meet export orders which in their turn are 
covered by the estimates of the importing country. The mechanism of the 
estimate system thus prevents any manufacture in excess of the total world 
needs as established by estimates. Demands fluctuate during the course of 
the year and from year to year, but the stock provisions of the Convention 
provide the necessary regulator. The immediate effect of the 1931 Conven- 
tion was to reduce world manufacture very considerably; and up to the 
beginning of the second world war in 1939, world manufacture corresponded 
very closely to the world’s medical and scientific requirements. 

It has happened that world requirements in one year exceeded world manu- 
facture. The result was a depletion of world stocks at the end of the year, 
but the stocks were reconstituted in the following year by increased manu- 
facture within the limits of the estimates. 


INTERNAL CONTROL OF MANUFACTURED DRUGS 


The various drug conventions contain general principles for the domestic 
control of narcotic drugs and of the raw materials for their manufacture. 
The first, and perhaps the most important, principle is the obligation of the 
parties to the convention to require that anybody, whether individuals or 
juridical firms, who handles drugs in his business or profession shall obtain 
official licenses or permits for that purpose. In other words, manufacture, 
trade (including import and export trade), wholesale and retail distribution 
must not be undertaken except by specially authorized persons. Secondly, 
the Convention requires all persons authorized to engage in operations in- 
volving these substances to keep complete accounts of all transactions in 
drugs. Retailers (7.e., pharmacists, doctors, and hospitals) are not required 
by the conventions to keep such special accounts showing the disposal of 
narcotic drugs, but they must file and preserve all medical prescriptions is- 
sued or filled by them. The relevant provisions are found in Article 6 of the 
Hague Convention of 1912 and Article 6 of the Geneva Opium Convention 
of 1925.8 

The conventions are less strict in regard to internal control of raw materi- 
als for the manufacture of drugs. Article 2 of the Geneva Convention of 
1925 stipulates that laws and regulations shall be enacted to ensure effective 
control of the production, distribution, and export of raw opium; but the 
only obligation to limit operations in raw materials to authorized persons 
devolves from Article 5 of the Hague Convention which provides that im- 
port and export of raw opium shall be restricted to duly authorized persons. 
The conventions do not contain any similar provisions in regard to internal 
control of coca leaves from which cocaine is manufactured. The explana- 


8 See League of Nations Documents O. C. 1 (1), dated April 3, 1923, International Opium 
Convention signed at The Hague, Jan. 23, 1912, and C.88.M.44.1925.XI, Second Opium 
Conference, Convention, Protocol, Final Act signed at Geneva on Feb. 19, 1925. 
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tion of this weaker control of raw materials is that in 1912 and 1925 they 
were not considered as dangerous as the manufactured drugs. The 1931 
Convention, the main purpose of which was to limit manufacture, did not 
regulate raw materials except those in the possession of drug manufacturers. 

In any country where drug control is well organized and administered, 
and this is the case in many countries, the measures of internal control go 
beyond the provisions of the conventions. Some such measures may be 
mentioned here. In some countries all transactions in drugs and raw mate- 
rials have to be made on special order forms issued by the authorities. 
Copies have to be sent to the controlling authority. In most countries, 
wholesalers have to send periodical reports to the authorities who have at 
their disposal specially trained inspectors. These visit manufacturers, 
wholesalers, doctors, hospitals, pharmacists, etc., regularly or at intervals by 
surprise and undertake complete checks of all drug transactions on the basis 
of the periodical reports and remaining stocks. There are some countries 
which require medical prescriptions to be made on forms with serial numbers 
supplied by the authorities. 

The 1931 Convention prescribes much more specific rules for internal con- 
trol in one case—the control of drug factories. Governments are under an 
obligation to prevent excessive accumulation of raw materials in the posses- 
sion of manufacturers (Article 16, paragraph 2). Normally a manufacturer 
may not have at any time more raw materials than are required for six 
months’ manufacture. Exceptionally, additional quantities may be permit- 
ted after due investigation by the government, but in no case may the raw 
materials exceed one year’s supply. It should be noted that this article does 
not in any way restrict the quantities of raw materials available in the 
country as a whole, but only those possessed by each manufacturer. 

The first paragraph of Article 16 requires governments to exercise a strict 
supervision over the drug factories, and specifies that this supervision 
should cover supplies of raw materials, quantities of drugs and preparations 
manufactured and the disposal of all drugs and preparations. Article 17 
indicates one of the methods for the supervision of factories, namely, the 
furnishing by the factories to governments of quarterly reports which must 
show all raw materials and drugs received in the factory, the quantities of 
drugs or any other products produced from raw materials and drugs, the 
quantities of products disposed of, and finally the quantities of raw materials, 
drugs, and other products remaining in stock at the end of the quarter. Fur- 
ther, drug manufacturers must state in the quarterly reports the alkaloid 
content of all raw materials received as determined by a method prescribed 
by the government and under conditions considered satisfactory by the gov- 
ernment. This last provision is indispensable for any effective control of 
drug manufacture because the morphine content of raw opium used for the 
manufacture of drugs may vary between 12 per cent and 16 per cent or even 
higher in some cases. Through a special committee of experts, the League 
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of Nations has elaborated standard methods for ascertaining the morphine 
content of opium and the ecgonine content of the coca leaf; but these stand- 
ardized methods had not been generally adopted by governments when war 
broke out in Europe in 1939 and interrupted this special work. A number of 
countries, however, have introduced the League of Nations’ methods into 
their pharmacopceias. 

Another method for the control of drug factories is that of inspection and 
checking of the quarterly reports with factory records and stocks. Inspec- 
tion is not mentioned in the convention, but follows logically from Articles 
16 and 17 in their relation to each other. The quarterly reports received 
from the factories cannot be said to constitute strict supervision. Some- 
thing more is required, and that is the verification of the quarterly reports in 
the factories, 7.e., inspection. 

The internal control thus consists of an unbroken chain of records checked 
by inspections from the moment raw materials and drugs enter the country 
until the drugs are consumed in the form of medicine on medical prescrip- 
tions, and, furthermore, only specially authorized persons or firms are allowed 
by law to handle these dangerous substances. The position is the same for 
drugs which are exported. Exports may only be undertaken by licensed 
persons; and, as we shall see in a moment, no exports can take place without 
a special export permit issued by the government. 


CONTROL OF INTERNATIONAL TRADE 


During the period preceding the adoption of the League system of drug 
conventions, the international trade was the principal source of supply for 
the illicit drug traffickers and was thus the most serious and urgent problem 
which confronted the League of Nations at the outset. Governments were 
usually aware of the necessity of protecting their own peoples against the 
drug evil and had national legislation which provided some control of the 
domestic trade. But governments in some countries which had prosperous 
drug industries were not alive to the necessity of protecting other peoples 
from drugs exported from their own territories. A steady stream of drugs 
went into the illicit traffic from authorized drug factories in continental 
Europe and reached all parts of the world. Putting a stop to this situation 
was one of the first tasks which the League of Nations accomplished with 
complete success. Strict control of the international trade was one of the 
principal achievements of the Geneva International Drug Convention of 
1925 which came into force towards the end of 1928 (see Chapter V, Arti- 
cles 12-18). The international trade is now under effective supervision 
through the system of import and export certificates. The principles on 
which this supervision is based are the following: Narcotic drugs and the raw 
materials from which drugs are obtained are dangerous substances. There- 
fore, no country is entitled to ship such substances to another country with- 
out the knowledge and express consent of the country of destination. The 
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main features of the import and export certificate system are described be- 
low. 

The import and export of drugs and raw materials must be forbidden by 
law except under special license; in other words, the government must have 
complete control over the import and export trade (see Article 12 and Article 
13, paragraph 1). No government may issue an export license without 
having in its possession a certificate issued by the government of the import- 
ing country stating that the importation of a specific quantity by a specified 
importer from a specified exporter is authorized (import certificate, see 
Article 13, paragraph 2). The export license or authorization should state 
the number and date of the import certificate and the authority by whom it 
has been issued. The import certificate is usually delivered to the importer, 
sent by him to the exporter, who attaches the import certificate to his appli- 
cation for an export authorization or export license. A copy of the export 
authorization must always accompany the shipment, and the convention re- 
quires the government to send another copy to the government of the im- 
porting country (Article 13, paragraph 4). When the shipment has arrived 
in the country of destination, the copy of the export authorization in the 
hands of the government of the importing country should be returned to 
the government of the exporting country with an endorsement indicating the 
amounts actually imported (Article 13, paragraph 5). 

The 1925 Conference annexed to the convention a model form of import 
certificate which the parties to the convention have agreed to adopt so far as 
possible. The form contains more than actually required by Article 12, 
namely, a statement by the government of the importing country that it is 
satisfied that the drugs covered by the import certificate are required solely 
for medicinal or scientific purposes. If the certificate covers raw materials, 
the statement is to the effect that they are required for legitimate purposes. 

The 1925 Convention prescribes a number of detailed rules for the applica- 
tion of the system of import certificates and export authorizations. These 
rules refer to the information to be stated in the certificates, the time limit 
for their validity, special provisions for transit and transshipment, for diver- 
sion of a shipment from one destination to another, for bonded warehouses, 
and for free ports and free zones. For further details, reference is made to 
special studies of the subject published by the League of Nations.°® 

We have shown earlier that the internal control rests upon an unbroken 
chain of records, and now that the supervision of the international trade is 
based upon a chain of certificates exchanged between the governments 
concerned. The substances which we are dealing with here are moving 
from one country to another protected by governmental documents and 
actually under the watchful observation of authorities. The international 

® Studies and Documents regarding the Working of the System of Import Certificates 


and Export Authorizations, Document No. C.434.M.225.1935.XI, dated Nov. 2, 1935, and 
C.268.M.185.1939.X1I, dated Sept. 28, 1939, and corrigenda. 
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legislator, however, did not consider this enough. He added an interna- 
tional supervision and check as a further protection for society as a whole. 
This will be dealt with under the next heading. 

The results of the system of import certificates and export authorizations 
have been excellent. It is a fact that the regular international trade has 
ceased to be a source of supply for the illicit traffic. It may sound strange to 
state this as an excellent result; but it cannot be denied that before the sys- 
tem was introduced many countries by omission or commission contributed 
huge quantities of narcotic substances to the illicit traffic. The watertight 
system of certificates, combined with the international supervision, has creat- 
ed not only order where there was chaos but also a sense of responsibility on 
the part of the competent authorities. The publicity given to international 
collaboration, together with the strict rules prescribed by the conventions, 
left no doubt that carelessness or negligence in dealing with the international 
movement of drugs constitutes a serious offense against humanity. 


INTERNATIONAL SUPERVISION OF THE APPLICATION OF THE DRUG CONVENTIONS 


Some reference has already been made to the question which is the sub- 
ject matter of this section. It was not considered sufficient to place upon 
governments certain obligations through the conventions. International 
supervision of the fulfillment of these obligations was deemed necessary. It 
must be remembered that the underlying motive of the international legisla- 
tor was the desire to protect mankind as a whole and the various peoples 
against the drug evil. Administration in the different countries was neces- 
sarily on widely different levels of development and efficiency. The pos- 
sibility of a State engaging in the nefarious illicit drug traffic could not a 
priori be excluded. This possibility later materialized in one flagrant case. 
The principal reason for the creation of international machinery of supervi- 
sion was, however, the realization that an effective campaign against the drug 
evil could only be undertaken by codperation between all governments. 
The illicit drug traffic was on an international scale with international ram- 
ifications. It could only be combatted by concerted international action. 
The international supervision falls into two groups: the first being a general 
supervision of the application of the conventions as a whole by the League of 
Nations in coéperation with governments; and the second being a specific 
supervision (on the basis of estimates and statistics furnished by governments) 
exercised by the Permanent Central Board which was set up by the Geneva 
Convention of 1925. 

The fundamental law concerning the general supervision is contained in 
Article 23 of the Covenant of the League which reads as follows: 

Subject to and in accordance with the provisions of international 
conventions existing or hereafter to be agreed upon, the members of the 
League: . . . (c) will entrust the League with the general supervision 


over the execution of agreements with regard to . . . the traffic in 
opium and other dangerous drugs. 
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The League did not delay its action. The First Assembly (1920) took the 
first steps by creating the Advisory Committee on Traffic in Opium and Other 
Dangerous Drugs and by entrusting the Secretariat of the League with 
certain important tasks. 

The mandate of the Opium Advisory Committee was stated in the follow- 
ing terms in a resolution adopted by the First Assembly: 


That, having regard to the duty placed on the League by Article 23 
of the Covenant to supervise the execution of arrangements with regard 
to the traffic in opium and other dangerous drugs, the Assembly concurs 
with the Netherlands Government in its view that it will be preferable 
for the League to undertake the duties placed upon the Netherlands 
Government by the Opium Convention !° with regard to the collection 
of data and dealing with disputes; 

That for this purpose and for the purpose of enabling the League to 
exercise its general supervision over the execution of arrangements with 
regard to this traffic, the Secretariat of the League is entrusted with the 
duty of collecting information as to the arrangements made in the vari- 
ous countries for carrying out the Opium Convention, the production, 
distribution, and consumption of the drugs; 

That, in order to secure the fullest possible coéperation between the 
various countries in regard to the matter, and to assist and advise the 
Council in dealing with any questions that may arise, an Advisory 
Committee be appointed by the Council which shall include representa- 
tives of the countries chiefly concerned, in particular Holland, Great 
Britain, France, India, Japan, China, Siam, Portugal, and shall, subject 
to the general directions of the Council meet at such times as may be 
found desirable; 

That, in view of the importance of the codperation of States which 
have ratified or may hereafter ratify the Opium Convention, but which 
are not yet members of the League, the Netherlands Government be 
requested to invite their concurrence and codperation in the arrange- 
ments indicated above, and that, in the event of such concurrence being 
given, the Council be authorized to add to the Advisory Committee, in 
the capacity of member or assessor, a representative of any such country 
which is specially concerned in the traffic, and that a special invitation 
be addressed to the United States of America; 

That the Council be authorized, if and when they think it necessary, 
to add as assessors to the Committee not more than three persons not 
representatives of governments, having special knowledge of the ques- 
tion; and that the travelling expenses and allowances of such members 
shall be paid out of the funds of the League; 

That the Advisory Committee shall, three months before the begin- 
ning of every session of the Assembly, present to the Council for submis- 
sion to the Assembly, a report on all matters regarding the execution of 
agreements with regard to the traffic in opium and other dangerous 
drugs... . 





The task given the League was of the widest possible nature, and the 
League gave its Advisory Committee an equally wide field of activity. The 
competence of the Advisory Committee in the drug field suffers no limita- 


10 The Hague Convention of 1912, 
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tions except in so far as specific tasks have been given by the conventions to 
the other two international drug organs—the Supervisory Body and the 
Permanent Central Board. The Advisory Committee even may and does 
regularly survey the activities of the Supervisory Body and the Permanent 
Central Board. As the name indicates, the Committee is an advisory organ 
—advising the Council of the League. This means that all its decisions, 
recommendations, and proposals are subject to the approval of the Council 
before they can be communicated to governments. The Committee submits 
a report to the Council, on the work of each session; and when the report 
has been adopted by the Council, the decisions are executed by the Secre- 
tary-General of the League in the names of the Committee and of the Council. 
The Committee can take any initiative it considers necessary, subject always 
to the approval of the Council. The Council and the Assembly also have the 
right of initiative which takes the form of instructions to the Advisory Com- 
mittee. Neither the Council nor the Assembly will make any major deci- 
sions affecting the drug questions without having obtained the advice of the 
Committee. 

It is not the purpose of this article to trace the development of the consti- 
tution, functioning, and work of the Opium Advisory Committee through 
the 22 years of its existence. Suffice it to say that the Committee is a gov- 
ernmental committee, 7.e., composed of representatives of governments. 
The Council invites governments to become members of the Committee, and 
governments appoint their own representatives. When first appointed in 
1920, the Committee was composed of eight members; when war broke out in 
1939, not less than 23 governments were represented on the Committee. 
The Council has stated that its policy was to allow any government which so 
desired to participate in the work of the Committee. Several governments 
have been added to the Committee at their own requests. 

The work of the Committee may be described under the following different 
headings: 

1. Policy-making organ. As matters developed, the Committee has be- 
come the principal policy-making organ of the League in the drug field. It 
has in one way or another prepared all international conferences in this field 
held by the League. This means that the Committee has devised the plans 
for solving the complex problems involved in the opium question. The 
preparation has included, in the first place, initiative and suggestions; in the 
second place, drawing up the main lines of principles to be adopted; and 
finally the preparation of draft conventions submitted to international con- 
ferences. This was a logical development as the Committee came into pos- 
session of vast documentary material and gained valuable experience. It 
has included among its members a series of the world’s most prominent ex- 
perts on the drug problem. In its work the Committee has always followed 
the method of careful fact-finding and meticulous preparations, including 
close contact with governments and with public opinion. Here lies the 
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secret of the undoubted success which the Committee has had. In the early 
days, the Committee was surrounded by a great deal of suspicion; and violent 
storms raged both inside and outside the Committee. These storms have 
now abated. The Committee, with its planned course, calmly and de- 
liberately attacked and solved one problem after another. It has had to 
follow an empirical method because, as already mentioned, it could advance 
no further than governments and public opinion were prepared to follow. 
One of its greatest achievements is that it has been able to find the middle 
road, the common denominator for a problem presenting many different 
aspects and many different interests in the various countries. The middle 
road has proved to be the road to success and has led to universal support by 
governments and universal application of the conventions. 

As to the universal application of the conventions, it has already been 
said that the estimate system is in force for all parts of the world. There are 
today only three countries which have not become parties to any of the drug 
conventions. They are Argentina, Ethiopia and Liberia, which countries, 
however, generally apply the conventions although under no obligation to do 
so and which also closely collaborate with the League. 

2. General supervision of the application of the conventions. Governments 
are required to communicate to each other through the Secretary-General of 
the League annual reports on the working of the 1931 Convention in their 
territories and also the laws and regulations promulgated to give effect to the 
conventions. All this material is communicated to all governments and to 
the Advisory Committee and forms the basis for the Committee’s general 
supervision of the application of the conventions. The 1931 Convention 
states that the annual reports shall be in accordance with a form drawn up 
by the Opiuin Advisory Committee. This is an interesting provision be- 
cause it lays in the hands of the Advisory Committee the decision as to what 
information governments should supply. In practice, the Committee often 
requests governments to supply additional information within the frame of 
the form of annual reports. The annual reports are carefully scrutinized 
and discussed by the Advisory Committee at its annual sessions. If the 
Committee should not be satisfied by a particular report, it may instruct the 
secretariat to obtain further information or to communicate to the govern- 
ment the observations of the Committee. In serious cases the Committee 
voices its conclusions in its report to the Council, which is communicated to 
all governments and which is available to the public. The Committee may 
also draw the attention of the Council to an unsatisfactory situation, and 
the Council may instruct the Secretary-General to ask the government con- 
cerned for explanations. On many occasions the Committee has adopted 
strongly worded resolutions concerning a government and asking for imme- 
diate effective measures to remedy an unsatisfactory state of affairs. Such 
resolutions are forwarded to the Council, noted by the Council, and then 


11 See League of Nations Document O. C. 1600, dated Jan. 14, 1935. 
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communicated to all governments, including the government named in the 
resolution. There is only one single government in the world which has per- 
sistently affronted the authority of the League in this field and refused to 
make amends. 

The Committee has, however, with good effect used another method to 
make governments do their duty. Several governments have been invited 
by the Committee to attend a session to hear the Committee’s accusations 
and to give explanations. No government has ever refused such an invita- 
tion. They have come and, again with the same single exception, invariably 
taken the necessary measures to satisfy the Committee. The Committee’s 
most effective weapon in such cases, and indeed for all its activities, is and 
has been publicity. With few exceptions, the discussions take place in pub- 
lic and the accounts of its proceedings are public documents. The late Mr. 
Stuart J. Fuller, who for many years attended the meetings of the Advisory 
Committee on behalf of the Government of the U. S. A., has characterized 
the Committee as follows (in 1938): 


The Opium Advisory Committee affords the one forum in the world 
where the problem of the illicit traffic in narcotic drugs can be and is 
publicly discussed and where any government whose territory has been 
used as a base for the illicit traffic may without fear or favor be publicly 
asked to account for its stewardship. Most of the progress made in the 
past ten years has been due to publicity and the value of this Committee 
as an instrument of publicity is widely recognized. 


The laws and regulations transmitted by governments enable the Com- 
mittee to make sure that the legislation which is required to give effect to the 
conventions is enacted. They also make it possible for the Committee to 
criticize legislation and object to it. A few years ago the Committee’s 
criticism of a new decree led to its withdrawal by the government concerned. 
The reason for the objection to the decree was that it violated the funda- 
mental principle of the conventions that drugs may only be used for medical 
and scientific purposes. 

The communication of annual reports and laws and regulations to all 
governments is a measure of the greatest importance in two different ways: 
governments are informed of the situation in other countries, and they may 
learn from the experience of others. 

It should not be thought that the Committee is only critical in its attitude 
towards governments. It often gives public praise where praise is due and 
cites measures taken in one country as examples for other countries. 

The general supervision exercised by the Advisory Committee finds many 
different expressions both in special cases and of a general character. Thus 
suggestions have been made frequently for the improvement of internal 
control, for the perfection of the import certificate and export authorization 
systems, for controlling smuggling by ships and by aircraft. The Committee 
has elaborated model codes to the Conventions of 1925 and 1931 containing 
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practical advice as to the best methods to give effect to them. It has pub- 
lished a complete commentary to the 1931 Convention made by its secre- 
tariat," and it has reeommended to governments the adoption of standard 
rules for the control of pharmacies. 

The Advisory Committee does its work at regular annual sessions either 
in full committee or in subcommittees which always report back to the Com- 
mittee. The Committee elects among its members a chairman, a vice chair- 
man, and annually a rapporteur for each session or for a specific question. 
The secretary of the Committee is the League official who is the Chief of the 
Drug Control Service of the Secretariat. Subcommittees are either standing 
or ad hoc subcommittees. The standing subcommittees are the following: 
The Subcommittee on Seizures and Illicit Traffic (see below); the Agenda 
Subcommittee, the Subcommittee on Cannabis (Indian Hemp, Marihuana), 
and the Subcommittee on the Situation in the Far East. 

3. Work in connection with the illicit traffic. The illicit traffic was, from 
the outset, the greatest problem which faced governments. Traffickers 
were organized in international bands and carried on their traffic across 
frontiers and over the seas. The campaign against the illicit traffic became 
one of the more important tasks of the Opium Advisory Committee. The 
Committee has used different methods for this purpose. 

In the first place it has arranged for the dissemination of complete informa- 
tion regarding important cases of illicit traffic to all governments and the 
national authorities concerned with the suppression of the illicit traffic. 
From the beginning, the Committee endeavored to obtain as much informa- 
tion as possible from governments, and Article 23 of the 1931 Convention 
made it an obligation for the parties to communicate to each other, through 
the Secretary-General of the League, as soon as possible, particulars of each 
case of illicit traffic discovered which might be of importance either because 
of the quantities involved or because of the light thrown on the sources from 
which drugs are obtained or the method employed by the traffickers. The 
article specifies the information to be given, and this information includes the 
quantity of drugs involved, their origin, marks and labels; the ports at which 
the drugs were diverted into the illicit traffic; details of how they were ship- 
ped, with names of ships, consignors, consignees, and forwarding agents; 
methods and routes used by smugglers; action taken against the smugglers, 
with penalties applied to them; and, finally, any other information which 
will assist in the suppression of the illicit traffic. All such reports received 
from governments are circulated by the Secretary-General to all governments 
and through them to police or other authorities who are responsible for the 
suppression of the illicit traffic. The reports are also summarized each 


12 See League of Nations Document C.191.M.136.1937.XI1, Convention for Limiting the 
Manufacture and Regulating the Distribution of Narcotic Drugs of July 13, 1931. His- 
torical and Technical study by the Opium Traffic Section of the Secretariat of the League of 
Nations, Geneva, October, 1937. 
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quarter into a printed document which is widely distributed by the League 
of Nations. The secretariat maintains a blacklist of smugglers from which 
police authorities can secure their records. 

The material regarding the illicit traffic thus collected is fully used by the 
Opium Advisory Committee, which itself follows the development of the 
illicit traffic, studies methods used by traffickers, and suggests measures to 
prevent the illicit traffic. One of the standing subcommittees is entrusted 
with the exclusive task of studying the illicit traffic. Members of this sub- 
committee are experts who themselves are responsible for the suppression of 
the traffic in their countries. The subcommittee submits each year to the 
Committee a special report on the trends and the development of the illicit 
traffic, which is annexed to the Committee’s report to the Council. 

The combatting of the illicit traffic by international measures was deemed 
of such importance for the success of the campaign against the drug evil that 
in 1936 the League called a special conference to consider a special interna- 
tional treaty. The conference resulted in the Convention of 1936 for the 
Suppression of the Illicit Traffic.% The main provisions of this convention 
are the following: 

1. Governments undertake to punish severely those who commit illicit 
acts involving narcotic drugs. The punishment must include imprisonment. 
2. The extradition of drug offenders is facilitated by special provisions. 

3. Provisions are made to make it possible to punish traffickers who or- 
ganize in one country illicit traffic directed towards another country. 

4. Special police offices are to be created for the suppression of the illicit 
traffic and arrangements are to be made for codéperation between these police 
offices in the various countries. 

The Convention of 1936 only came in force in 1939, just before the out- 
break of war in Europe, and there is therefore as yet little experience of 
its application. 

Through the activities of the League and through the 1936 Convention, 
illicit traffic in narcotic drugs has been made the subject of measures which 
have the force of international law. In other words, illicit drug trafficking 
is now an Offense or crime penalized by international law. 


SPECIAL INTERNATIONAL CONTROL OF THE APPLICATION OF THE CONVENTIONS 


We have seen in some detail how the drug trade is regulated, how drug 
manufacture is limited, how drug requirements for each country are deter- 
mined in advance, and finally how the League of Nations, through the Opium 
Advisory Committee, planned and constructed an international system of 
safeguards and supervision. The international legislator, however, did not 
stop here. In addition he created a special international control of the way 
in which governments lived up to their obligations under the conventions. 
In other words, it was found necessary to provide safeguards in case govern- 


18 League of Nations Document C.286.M.174.1936.X1. 
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ments violated the international law and thus became a danger to the rest 
of the world. For this purpose a special international organ—the Permanent 
Central Opium Board—was set up by the 1925 Convention with special 
powers, which include the application of sanctions. We shall see below that 
in the 1925 Convention these safeguards were only recommendations to the 
parties to the convention, but that the 1931 Convention went much further 
and gave the Permanent Central Opium Board powers to apply appropriate 
sanctions against countries which do not respect the international law (em- 
bargo on further exports of drugs to such countries). 

Under the 1925 Convention the task of the Central Board is to watch 
continuously the course of the international trade (Article 24, paragraph 1). 
When the 1931 Convention was drafted, the Board was given the additional 
task of seeing to it that governments do not exceed their estimates. In order 
to enable the Board to exercise its control, governments have undertaken to 
supply the Board with certain annual and quarterly statistical information 
which covers the whole field of movements of drugs and the raw materials for 
their manufacture. The quarterly statistics, which should be furnished 
within four weeks after the end of each quarter, cover imports and exports 
and must indicate the country of origin or destination. 

The annual statistics refer to: (a) production of raw opium and coca leaves, 
(b) manufacture of drugs, (c) stocks, (d) consumption, and (e) drugs which 
have been seized on account of illicit import or export. 

The annual statistics should be furnished within three months after the 
end of each year and within five months in respect of stocks. All statistics 
should be submitted in a manner indicated by the Board, which in practice 
means that the Board prepares and sends to governments statistical forms 
which are to be filled in by them. 

All these statistics are received and classified by the Board and form the 
basis of its control. Article 24, paragraph 1, of the 1925 Convention states 
that the Board shall continuously watch the course of the international trade, 
and it goes on to give the Board special power of action if the information at 
its disposal leads the Board to conclude that excessive quantities of narcotic 
substances are accumulating in any country, or if there is a danger of such a 
country becoming a center of the illicit traffic. In such cases the Board has 
the following powers. In the first place it may ask for explanations through 
the Secretary-General of the League; secondly, if explanations are not given 
within a reasonable time, or if they are considered unsatisfactory, the Board 
may bring the matter to the attention of the parties to the convention and of 
the Council of the League, and may recommend that no further exports of 
any of the substances covered by the convention (raw materials and narcotic 
drugs) shall be made to the country concerned until the Board reports that 
the situation has been remedied (see Article 24, paragraph 2). The country 
against which the action is taken may bring the matter before the Council, 
as may also any party which is not prepared to act on the Board’s recom- 
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mendation to cease exports. The convention further states (Article 24, 
paragraph 4) that any country which is not ready to accept the Board’s 
recommendation shall so inform the Board and also explain to it its reasons 
if possible. The convention does not in any way indicate what action the 
Council may take. It was probably thought that the unfavorable publicity 
resulting from public discussions by the Council would be sufficient to make 
a country take the necessary measures to regulate its position to conform 
with the recommendations or findings of the Board. In addition to a public 
discussion, the Council would most likely adopt a resolution concerning the 
country involved and strongly urging other countries to act on the Board’s 
recommendation to cease further exports to the country. In some cases ex- 
planations have been asked for through the Secretary-General (under Arti- 
cle 24, paragraph 1) and the government concerned has been invited to ap- 
pear before the Board to explain or justify its actions. It has never been 
necessary to go further. The procedure of inviting a country to defend it- 
self before the Board follows from Article 24, paragraph 7, which provides 
for such invitation when a question directly affecting the country is con- 
sidered by the Board. 

Under the 1925 Convention, the Board has thus two different methods to 
deal with an unsatisfactory position, namely, recommendation of an embargo 
on exports and reference to the Council of the League. In fact, the conven- 
tion combines these two methods so that they work simultaneously. If the 
country which is in danger of becoming a center of illicit traffic should hap- 
pen not to be a party to the convention, the Board may take the same action 
as if the country were a party to the convention. The same procedure ap- 
plies, except that the Board is not expressly entitled to publish a report on 
the matter. 

The 1925 Convention provides that the annual statistics received shall be 
communicated to all parties to the convention (Article 22, paragraph 1) and 
that the Board shall present an annual report on its work to the Council. 
The report shall be published and communicated to all contracting parties. 
The annual statistics are, in practice, annexed to the annual report of the 
Board. 

The 1931 Convention provided, through its system of binding estimates, 
an effective measuring rod for the control exercised by the Central Board; 
and it was possible to give the Board more extensive powers on one particular 
point. The Board was entrusted with the task of making sure that govern- 
ments do not exceed their estimates (Article 14). 

This control is exercised both on the basis of quarterly import and export 
statistics and of the annual statistics. The action which the Board may take 
if excesses occur is different in the two cases. If the import and export re- 
turns should indicate an excess over the estimates of the importing country, 
the Board shall immediately notify all the parties to the convention; and dur- 
ing the year they may not authorize any new exports to the country con- 
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cerned unless supplementary estimates have been furnished which will 
eliminate the excess or unless the exporting country considers further exports 
essential in the interests of humanity or for the treatment of the sick. It 
should be noted that this action by the Board is not a recommendation, but 
the placing of an embargo against the country which has exceeded its esti- 
mates. The obligation to apply such an embargo naturally rests only on the 
parties to the convention, but it may be directed against a country which is 
not a party. This is another instance where countries which have not ac- 
cepted the convention are very vitally affected by its provisions. The 
embargo procedure is, however, not as effective as would be desirable because 
the embargo remains in force only during the year in which the excess has oc- 
curred. This is a logical outcome of the fact that estimates are valid for 
each calendar year, and on the Ist of January they are replaced by new 
estimates. The Board receives the import and export statistics for the 
fourth quarter of the year only in January of the next year at the earliest, 
and the embargo procedure is thus inapplicable to excesses which may occur 
during the fourth quarter. This is obviously a weakness in the embargo 
procedure, particularly as excesses are most likely to happen towards the end 
of the year. The Board may, however, take other measures in regard to ex- 
cesses which are noted during the fourth quarter, as will be shown below. 

It was said above that the Board’s power of action is different when ex- 
cesses have been discovered through import and export statistics and through 
the annual statistics. The action on the basis of annual statistics is stated in 
Article 14, paragraph 3, which requires the Board to prepare and publish 
each year a statement containing for each country and territory a comparison 
of estimates, on one hand, and, on the other hand, statistics of consumption, 
manufacture, conversion, imports and exports. If the statement should 
prove that a party to the convention has failed to carry out its obligations, 
the Board has the right to ask for explanations through the Secretary-General 
of the League, and the procedure indicated in Article 24, paragraphs 2-7 of 
the Geneva Convention shall apply. This procedure has been described 
above. Itis to be noted that, while the embargo procedure under Article 14, 
paragraph 2, may be initiated against a country non-party to the convention, 
the procedure under Article 14, paragraph 3, can only be applied to parties to 
the convention. Ifthe Board should notice serious irregularities in the situa- 
tion in a country not party to the convention, it may conclude that such a 
country is in danger of becoming a center of the illicit traffic and proceed 
against such a country under Article 26 of the Geneva Convention of 1925, 
which provides for the application of Article 24, paragraphs 3, 4 and 7, in 
such cases (see above). 

When the Board takes action under Article 14, paragraph 3, of the 1931 
Convention against a party, it may publish with its annual statement an 
account of the explanations given by the government concerned and any 
observations on the matter which the Board may desire to make. 
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The 1925 and the 1931 Conventions both remain in full force, and the 
Board can apply either Article 14, paragraphs 2 and 3, of the 1931 Conven- 
tion, or Articles 24 and 26 of the 1925 Convention, according to circum- 
stances. It may, therefore, be said that the Board’s control as defined in the 
conventions and as described here extends over the whole world. 

It was mentioned above that one of the Central Board’s tasks is to watch 
continuously the course of the international trade. It performs this task not 
only in accordance with Article 24 of the 1925 Convention, but also through 
a careful check of the international trade on the basis of the quarterly import 
and export returns which the Board receives from governments. The 
purpose of this check is to make sure that the exported quantities of raw 
materials and drugs actually arrive at their destination and arrive intact. 
Import returns must indicate country of origin, and export returns the 
country of destination. All these statistics are tabulated by the Board, and 
imports by one country are compared with the exports of the country of 
origin. If this comparison shows that an exported quantity has not been 
received by the country of destination, or if the quantities indicated in the 
export and import returns do not correspond, the Board undertakes enquiries 
both in the exporting and importing countries. These enquiries into so- 
called discrepancies between export and import returns have proved very 
useful. Governments know that they have to account to the Central Board 
for their exports and imports, and to do so they must have satisfactory sta- 
tistical records. 

The Permanent Central Board consists of eight members appointed for 
five years by the Council of the League. The members may not hold any 
office which puts them in a position of direct dependence on their govern- 
ments. The convention guarantees the Board full technical independence 
in carrying out its duties under the conventions. 


CONCLUSION 


The international drug administration which has been analyzed here 
presents some features which are interesting as constituting important de- 
velopments of international law and administration. The basic principle 
is common efforts in close collaboration for the common protection of the 
peoples of the earth, and this principle is embodied and expressed in interna- 
tional law—treaties and conventions. The international law in this field can 
only achieve its purpose if the application is universal. The mechanism of 
the conventions was therefore constructed so as to insure universal applica- 
tion. 

States have bound themselves by treaties to adhere to some fundamental 
principles concerning the narcotic drug industry as a whole, to do certain 
things, and not to do other things. They have, to a large extent, relin- 
quished their sovereign right to decide their own conduct in the matter of 
narcotic drugs, and they have agreed to submit to a far reaching international 
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supervision of the management of their own internal affairs in the drug 
field. The international supervising organs were provided with special 
means of enforcement and coercion which are embodied in the conventions 
and thus form part of the international law. This law lays down rules which 
have to be obeyed in international relations and within the national State. 
The parties to the conventions have undertaken to regulate and control the 
whole drug industry in accordance with international law, and this law thus 
affects every individual or firm or industry which has any contact whatsoever 
with narcotic drugs. Expressed in other words, this means that national 
interests have been superseded by international interests. Why was this 
elaborate system of international law and administration built up for 
narcotic drugs? The answer is because narcotic drugs, while they are 
of the greatest benefit to humanity on account of their therapeutic properties, 
are also dangerous substances which are subject to abuse. To prevent 
abuse and to protect humanity it was necessary to build up an international 
defense system. 

The League of Nations has generally been recognized to have played a 
very useful and effective réle in the control of narcotic drugs. The results 
obtained have been eminently satisfactory and have been achieved by means 
of an organization of functions divided between an advisory committee 
consisting of representatives of governments and two control bodies set up 
under international conventions with specific tasks and independent of 
governments. This organization has been assisted in its work by permanent 
secretariats. The whole administration which has had the exclusive task of 
organizing and supervising the field of international and national drug control 
has, in the course of time, acquired specialized and detailed knowledge of the 
problem. Its authority is widely recognized, and it enjoys the confidence 
of governments and of other organizations interested in the drug question. 
The work and achievement of the international drug administration prove 
that it is possible to join the whole world in international collaboration, and 
that in spite of divergent views, opinions, and interests, it is possible to find 
a common platform and to reach agreement on detailed and sometimes 
intricate measures of control. 

This successful international machinery may perhaps serve as a model to 
follow in other fields which require international codperation in order to 
control dangers incident to unregulated independent State action. 
















































JUS PACIS AC BELLI? 
PROLEGOMENA TO A SOCIOLOGY OF INTERNATIONAL LAW 


By GrorG SCHWARZENBERGER, Ph.D., Dr.Jur. 


Lecturer in International Law and Relations at University College, London 


The traditional system of international law is based on the distinction be- 
tween the law of peace and the law of war. In the formative period of in- 
ternational law, thinkers were fully aware of the problems hidden behind this 
classification. Positivist writers took over these conceptions, framed against 
the background of a philosophical vista of society. Yet in their hands these 
terms lost their original significance. It is the purpose of this investigation 
to throw light on this process and to consider the relevance of this dichotomy 
into peace and war for the positivist and sociological approaches to interna- 
tional law. 





THE NATURALIST BASIS OF THE DICHOTOMY 


Conceptions such as peace and war are intimately linked up with ideas on 
the structure of the international society and the motive powers behind it. 
Naturalist writers indicate their attitude towards these problems in their 
abstractions from political reality, and, as in our own time, the zs and ought 
are not always neatly separated from each other. Reality and utopia often 
are amalgamated in the picture of the state of nature drawn by these think- 
ers. Whether the “‘natural condition of mankind”’ is depicted in darker or 
brighter colors depends on the pessimistic or optimistic, or, if preferred, on 
the “‘realistic”’ or ‘‘idealistic’’ outlook of each individual philosopher. Cor- 
respondingly, the emphasis changes from war as the natural state of relations 
between States to peace as “a state most highly agreeable to human nature.” ! 

Hobbes and Pufendorf are typical representatives of the two schools of 
thought. In Hobbes’ Elements of Law is a passage which gives the quintes- 
sence of his view: 

Seeing then to the offensiveness of man’s nature one to another, there 
is added a right of every man to everything, whereby one man invadeth . 
with right, and another with right resisteth; and men live thereby in : 
perpetual diffidence, and study how to preoccupate each other; the : 
estate of men in this natural liberty is the estate of war. For war is 
nothing else but that time wherein the will and intention of contending 4 
by force is either by words or actions sufficiently declared; and the time 3 
which is not war, is peace.” 4 


1 Pufendorf, De Jure Naturae et Gentium Libri Octo (1688), Bk. VIII, Ch. VI, 2. (English a 
translation in Carnegie Endowment edition, Oxford, The Clarendon Press, 1934.) | 

2 Pt. I, Ch. 14, II; similarly in his Leviathan, Ch. 13. See also Plato, The Laws, Bk. I, 2; 4 
Pierino Belli, De re Militari et Bello Tractatus (1563), Pt. I, Ch. I, 1; Spinoza, Tractatus 2 
Politicus (1677), Ch. 2, § 14 and Ch. 3, § 13. This conception lies at the bottom of the dis- a 
tinction in Muslim law between the “ Abode of Islam” and the “Abode of War.” Cf. M. yy 
Khadduri, The Law of War and Peace in Islam (London, 1940), pp. 20 and 46. 4 
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The opposite thesis finds equally firm upholders and may be illustrated by 
a quotation from Pufendorf’s De Jure Naturae et Gentium Libri Octo: 


Now it is one of the first principles of natural law that no one unjustly 
do another hurt or damage, as well as that men should perform for each 
other the duties of humanity, and show especial zeal to fulfil the matters 
upon which they have entered into particular agreements. When men 
observe these duties in their relations one with another, it is called 
peace, which is a state most highly agreeable to human nature and fitted 
to preserve it, the creation and preservation of which constitutes one of 
the chief reasons for the law of nature being placed in the hearts of men.® 


It does not seem accidental that the earlier naturalists were more im- 
pressed by the reality of the bellum omnium contra omnes than by the utopia 
of the civitas maxima. In the early period of absolutism, the Leviathans 
found themselves involved in a continuous struggle for survival both on the 
internal and external fronts. The absolutist States were not yet strong 
enough for the grand strategy which required the compact units of greater 
Powers, backed by a mercantilist system of economics and taxation as well as 
by standing armies of considerable size. They were yet too weak to rely on 
big and decisive strokes. The undefined medley of war in peace provided 
the congenial atmosphere for the young absolutist State in its fight for sur- 
vival and preponderance.‘ It, therefore, was only logical that Grotius en- 
titled his main work De Jure Belli ac Pacis Libri Tres; for war appeared to 
him as the all-inclusive and over-riding phenomenon: ‘There is no con- 
troversy which may not give rise to war.” 5 

Thus, war occupies the central position in the systems of the early nat- 
uralists. This statement, however, is open to the challenge that it unduly 
minimizes the intentions of these writers. As it is commonly held, their 
aim was to limit the horrors of war, and, as seems to follow from their doc- 
trines on the bellum justum, to limit the resort to war. The requirement of a 
causa justa appears to suggest that the normal state of affairs between States 
is one of peace, departure from which is merely permissible in clearly defined 
cases. In so far as the intentions of any writer are concerned, it is hard to 
furnish convincing proof for any thesis. It might, however, be relevant to 
bear in mind that most international lawyers of that period did not have a 
merely academic interest in international law nor were they the equivalent 
of modern pacifists. They were “‘men of the world,” and a good many of 


3 Loe. cit.; see also ibid., Bk. II, Ch. II, 7 or his De Officio Hominis et Civis juzta Legem 
Naturalem Libri Duo (1673), Bk. II, Ch. XVI, I (Carnegie Endowment translation, New 
York, 1927), and the dictum in Miller v. The Resolution, U. 8S. Court of Appeals (1781), 2 
Dallas 1: “As the state of nature was a state of peace, and not a state of war, the natural 
State of nations is a state of peace and society.” 

‘Cf. F. Meinecke’s masterly description of the political background of this period in Die 
Idee der Staatsraison in der neueren Geschichte (Munich, 1929), p. 514 et seq. 

5 Bk. I, Ch. I, I. (English translation in Carnegie Endowment edition, Oxford, The 
Clarendon Press, 1925.) : 
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them were actively engaged in diplomacy or held honorable and honored 
posts as legal advisers to the very princes whom they were supposed to sub- 
ject to the rule of law. Furthermore, all of them alike were only too anxious 
to see their legal propositions accepted by State practice. It, therefore, 
would presuppose a childlike naivety or a saintly character on their part to 
assume that they either were completely unaware of the power reality sur- 
rounding them or of the concessions which had to be made to make their 
systems acceptable to the powers that be. Yet such considerations can and 
should not do more than to neutralize the current story-book version of the 
early history of internationallaw. Quite apart from the laudable or deplora- 
ble intentions of their creators, doctrines must be judged on their own merits 
and by the functions which they fulfil in the reality of society. Once they 
have been propounded, they live a life of their own, and the uses to which 
they are put depend on social forces beyond the control of their authors. 


THE IDEOLOGY OF THE BELLUM JUSTUM 


The two main problems around which naturalist thinking on war centers 
are well brought out in Gentili’s definition of war as publicorum armorum 
justa contentio.® 

The conception of war as a public contest merely put into legal form the 
object of absolutist policy to achieve and to hold the monopoly of legitimate 
physical force. The memory of the Middle Ages when vassals waged their 
private wars against their overlords, and the central authority merely at- 
tempted to limit these feuds, was still fresh in the early days of the absolute 
State. It, therefore, could not be asserted too often that any form of civil 
war was essentially different from the wars waged between sovereign princes 
and was, in Bacon’s words, “like the heat of a fever.’’’ The intellectual 
support thus rendered to the cause of absolutism could only recommend the 
doctrine of the bellum publicum to the rulers of absolutist States. In this 
light, the insistence of naturalist writers on the need for a declaration of war 
receives a new meaning. Sovereigns did not so much consider this prereq- 
uisite of a just war as a burdensome limitation of their freedom of action, but 
as a golden opportunity of transforming their de facto monopoly of physical 
force into a de jure monopoly. The duty of the prince to guard the com- 
munity against the danger of illegal war was bound to strengthen his claim to 
undisputed and exclusive authority in matters of peace and war. Duty 
implies competence, and competence has a tendency towards exclusiveness. 
This aspect of the matter is strongly stressed by Victoria: ‘‘Such a State, 
then, or the prince thereof, has authority to declare war, and no one else.” ® 


® De Jure Belli Libri Tres (1589), Bk. I, Ch. II (Carnegie Endowment translation, Oxford, 
The Clarendon Press, 1933.) 

7 In his essay Of the Greatnesse of Kingdomes and Estates (1597), X XIX. 

8 De Indis et de Jure Belli Relectiones (1541), Relectio Secunda, No. 7 (Carnegie Institution 
translation, Washington, 1917). See also Grotius, De Jure Belli ac Pacis Libri Tres, Bk. 
ITI, Ch. 3, IT. 
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Once the absolute State was firmly established, other considerations induced 
sovereigns to forget only too soon this solemn obligation for a declaration of 
war and the requirement fell into general disuse. Thus, State practice 
could accept without reservation the plea of the naturalists for the outlawry 
of private war. They were, however, supposed to consult ‘‘the good and 
the wise”’!° on the prerequisites of bellum justum. What advice had the 
fathers of international law to offer? It is proposed to limit this examination 
to Gentili, for, with insignificant exceptions, his catalogue of causae justae is 
typical of the naturalist approach to this problem." It seems only fair to 
select this distinguished Oxford professor of Italian extraction as modern 
jurists claim for him that he was the first to place the subject of war on a 
non-theological basis and that his grasp of the doctrine of the bellum justum 
was even firmer than that of Grotius." 

According to Gentili, the first group of just wars is provided by defensive 
wars. They include what he charitably terms wars waged for reasons of 
expedient defence: ‘‘A defence is just which anticipates dangers that are 
already meditated and prepared, and also those which are not meditated, 
but are probable and possible.” * It seems as if this all-embracing formula 
were enough to satisfy the most extreme adherent of the reason of state. 
Yet, obligingly, Gentili does not stop at this point. He proceeds to elaborate 
the grounds which justify even offensive wars, and he classifies them under 
the headings of honor, necessity and expediency."* In the case of an alliance, 
a prince is justified in coming to the assistance of his ally as long as he is 
convinced of the justice of his ally’s cause. If treaty obligations should 
prove to be incompatible with each other and both cases happened to be 
equally just, ‘‘preference should be given to the one who has priority.” '® 
Should his disciples still feel any qualms of conscience as to the “‘justice”’ of 
their contemplated war, Gentili provides further arguments which even the 
most scrupulous or least gifted adept of power politics could hardly fail to 
perceive. These considerations are derived from the conceptions of sub- 
jective and relative justice. A sovereign may be engaged in an unjust war, 
but he may be wrongly under the impression that his cause is just. This, 
Gentili considers enough to exonerate a prince, though the unfortunate con- 
sequence of such liberalism may be that “in nearly every kind of dispute 
neither of the two disputants is unjust.” !’ Finally, a State may have a 


* Cf. Sir Travers Twiss, The Law of Nations (Oxford, 1875), Vol. II, p. 65. 

1° Victoria, quoting from Terence, loc. cit., No. 21. 

" Useful surveys of this doctrine are contained in R. Regout, La Doctrine de la Guerre 
Juste (Paris, 1935), and W. Ballis, The Legal Position of War (The Hague, 1937). See also 
J. von Elbe, “The Evolution of the Concept of the Just War in International Law,” this 
JourNAL, Vol. 33 (1939), p. 665 et seq. 

21’. E. Holland, Studies in International Law (Oxford, 1898), p. 58. 

3. Phillipson, introduction to Gentili’s De Jure Belli Libri Tres (Carnegie Endowment 
translation, Oxford, The Clarendon Press, 1933), Vol. II, p. 33a. 

™ Gentili, ibid., Bk. I, Ch. XIV. 16 Tbid., Chs. XV, XVII, and XVIII. 

6 Ibid., Bk. III, Ch. XVIII. 17 Tbid., Bk. I, Ch. VI. 
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cause which, relatively, is less just than that of its opponent. But in this 
case it must be remembered that ‘“‘one man does not cease to be in the right 
because his opponent has a juster cause.’’!8 Thus, ‘invincible ignorance,” 
as Victoria has called this state of mind,!* is the best keeper of a king’s con- 
science, if he wishes to rule in accordance with the precepts so ably set out by 
Machiavelli but equally feels bound to engage exclusively in ‘‘just’’ wars of 
a “‘defensive”’ or “‘offensive’”’ character. 

In these circumstances, a naturalist may be forgiven for not always bearing 
in mind his own subtle distinctions and for bluntly stating that “by the 
consent of nations a rule has been introduced that all wars, conducted on 
both sides by authority of the sovereign power, are to be held just wars.’ 2 

It accordingly seems that there is little substance in the time-honored 
assertion that the naturalists have subjected war to law, and that rather 
cynical disregard of these norms by State practice merely amounts to re- 
grettable violations of clearly defined standards. It very much looks like 
special pleading to retort that sovereigns paid their respect at least in form 
to these rules when they attempted to justify their wars of interest in terms 
of the doctrine of the bellum justum. In effect, this did not mean that war 
was subordinated to natural law, but that natural law was made subservient 
to the reason of state. In an international society in which the rulers of 
States are only responsible to their own conscience, an elastic theory with as 
many loopholes as the doctrine of the bellum justum was bound to degenerate 
into a mere ideology serving the interests which it was supposed to control. 
Had the naturalists insisted on more rigid standards, their teachings would 
have been ignored or interpreted out of existence. As, in accordance with 
their ‘‘realistic’’ outlook, they were prepared to come to terms with the 
powers that be, their theories could be turned to useful purposes. As 
Machiavelli reflects, ‘‘the people will complain of a war made without 
reason.” ?4_ Consequently, rulers are well advised not to ignore their home 
front, and this is the more necessary the wider awake public opinion and 
conscience happen to be. It is equally necessary to break the spirit of the 
enemy and to mobilize opinion in neutral countries. What could better 
serve this purpose than a foolproof case regarding the justice of one’s own 
cause? In the field of intellectual warfare, which is not a twentieth century 
invention, the authority of a Victoria, Gentili or Grotius is worth a good 
many cannons and battalions, and, as has been shown, it was futile to at- 
tempt to apply their doctrines in accordance with the requirements of power 
politics. The implications of these theories, however, were still more far- 
reaching. The naturalists conveniently lent their authority to the thesis 
that some rather disconcerting passages in the Gospel on war were not to be 
taken too literally, and that war, provided that it was just, was authorized 


18 Gentili, cbid., Bk. I, Ch. VI. 19 Loc. cit., No. 32. 
20 Grotius, loc. cit., Bk. II, Ch. 17, 8. 19. 21 Thoughts of a Statesman, Ch. II. 
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both by divine and natural law.* Thus, seemingly, the naturalists consider 
war as an exceptional remedy. They do so, however, in a manner which 
does not actually hamper the actual supremacy of force in the international 
society, and they provide Statesmen with an ideological cover, highly appre- 
ciated in ages characterized by glaring gaps between the religious and ethical 
standards of individual morality and the requirements of power politics.” 

The conclusions reached so far may be summarized as follows: The nat- 
uralists derive their conceptions of peace and war from their vistas of the 
structure of international society either by abstractions from reality or by 
wishful speculations on human nature. For the ‘“‘realistic’’ school of nat- 
uralists, war is the over-riding phenomenon, and peace can be defined only 
negatively by reference to war. The object of the ‘idealistic’? school of 
naturalists to limit war to an exceptional remedy is frustrated by their own 
casuistry. It deprives the doctrine of the bellum justum of objective criteria 
between just and unjust wars and invites subjectivism and abuse by State 
practice. Thus, their doctrine degenerates into a mere ideology of power 
politics. The insistence of naturalist writers on the element of bellum 
publicum in their definitions of war corresponds to the interests of rising 
absolutism, as does their postulation for a declaration of war. Therefore, 
during the period of early absolutism this part of their doctrine meets with 
the full approval of State practice. 


PEACE AND WAR IN THE MODERN DOCTRINE AND PRACTICE OF 
INTERNATIONAL LAW 


The modern approach to the problem of peace and war is a medley of doc- 
trines and assumptions. They may be discussed under three headings: The 
doctrine of the normality of peace, the doctrine of the alternative character 
of peace and war, and the doctrine of war as astatus and objective phenomenon. 

The doctrine of the normality of peace and the functions of war. In the lead- 
ing treatises on international law the order of things, as it appeared to the 
naturalists, is reversed. Jus Belli ac Pacis is boldly transformed into Jus 
Pacis ac Belli. It is mostly taken for granted that peace is the normal state 
in international relations. Only exceptionally a writer condescends to state 
in so many words this “‘self-evident’’ assumption. Phillimore, in his Com- 
mentaries upon International Law, does so with commendable clarity: 
“We have hitherto considered States in their normal, that is, their pacific 


2 F.g., Victoria, loc. cit., introd. Compare with this approach Erasmus’ Querela Pacis 
(1517), 

*3 For a more detailed analysis, see the present writer’s Power Politics (London, 1941), p. 
153 et seq, 

*4 Vol. III (London, 1885), p. I. See also C. Phillipson, The Effect of War on Contracts 
(London, 1909), p. 25; Anonymous, “The League of Nations and the Laws of War,” B.Y.I.L., 
1920-1921, p. 109 et seg.; A. P. Higgins, ‘“‘The Law of Peace,” ibid., 1923-1924, p. 153 et seq.; 
Sir John Fischer Williams, Chapters on Current International Law and the League of Na- 
tions (London, 1929), p. 73 et seg. 
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relations to each other. . . . We have now to consider the abnormal state of 
things which ensues upon a disturbance of these normal relations, when these 
rights have been invaded and these obligations not fulfilled.” 

Actually, such an assertion implies views and judgments on the nature and 
functions of war which are far from being self-explanatory. As has been 
shown before, the naturalists found their solutions of these problems by 
means of abstractions from reality or deductions from human nature. Mod- 
ern writers who enjoyed the deceptive security of a stable balance of power 
system as it existed between 1815 and 1914, might have held with some 
justice that they, too, had drawn the obvious conclusions from their era of 
peace. For a generation which has witnessed two World Wars in its life- 
time, the assumption of peace as the normal state of international relations 
is much more problematical. In a system of power politics, war is not an 
unhappy incident or an incalculable catastrophe, but the culminating point 
in a rising scale of pressure, the last resort of power politics when diplomacy 
fails to achieve its objects by the threat of force or the application of less 
drastic forms of pressure.» Thus, this doctrine is founded on a complete 
misinterpretation of the functions of war in modern international society. 

A good many writers have tried to avoid the real issue by remarkable 
feats of escapism. Over and over it has been repeated that war is an event,”6 
a question of fact,?’ or ‘‘an international fact in the first degree.” 2° If this 
meant that war is legally irrelevant, it would prove rather too much; for 
it would imply that international law is not capable of dealing with legal 
problems arising out of war. Rightly, this conclusion is not drawn by in- 
ternational lawyers. This classification of war may mean, too, that war 
entails legal consequences, but is not capable of legal control.2® To prove 
this is the avowed or implied object of those who interpret war as akin to 
revolution or as an emergency agency of change. How could a legal system 
attempt to control revolution or effect far-reaching changes without elaborate 
legislative organs in which clearly international law is so utterly lacking? 
As, however, the need for revolution or sweeping changes is only apparent in 
exceptional circumstances, peace may still be considered to be the state of 
normality in the inter-State system. By the opposite procedure others 
arrive at the same result. They assert that war is not at all incompatible 
with international law, but comparable to legal institutions such as self-help, 
the right of action, something like the sanction or law of procedure by means 
of which the law of peace is realized.*° 

* For a more detailed discussion of the functions of war in modern international society, 
see the writer’s Power Politics, supra, p. 132 et seq. 

* Cf. Q. Wright, ‘(Changes in the Conception of War,” this Journat, Vol. 18 (1924), p. 
756. 

37 See G. J. Webber, Effect of War on Contract (London, 1940), p. I. 

28 The Permanent Court of Arbitration in the case of the Russian Indemnities, XI, p. 82. 

29 Wright, loc. cit. 

*° For a more detailed examination of these and other theories on war, see the writer’s 
Power Politics, supra, p. 129 et seq. 
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It should not be denied that, in certain circumstances, war is an agency of 
self-help and of the violent adaptation of international society to funda- 
mentally changed conditions. Yet it would be highly unrealistic to main- 
tain that these are the only or even the main functions of international law. 
The functions of war are as manifold as the objects of power politics. 

Thus, it appears that neither the self-denying classification of war as a 
fact nor the ad hoc sociology of international lawyers can furnish proof for 
the thesis that peace is the normal state in international law and relations. 
In the idealistic variety of naturalist doctrine, the primacy of peace was 
logically assured by the concept of the bellum justum. If modern doctrine 
were consistent, it would have to derive its assertions regarding the normal 
or exceptional character of peace and war from the detached observation of 
the reality of international relations. The actual fluctuations between 
periods of peace and war do not seem to justify a doctrine of the normality of 
peace.*!. This assumption, therefore, is nothing more than a lingering relic 
of naturalist philosophy on the nature of man. 

The doctrine of the alternative character of peace and war and the reality of 
state practice. In the systems of naturalist writers, this doctrine is perfectly 
understandable. As they keep reprisals within very narrow limits, and 
jural war depends on a causa justa, ‘‘War and peace are correlatively op- 
posite, and what is said affirmatively of the one is said negatively of the 
other.” 2 Thus, Grotius can quote Cicero with approval: ‘Inter bellum et 
pacem nthil est medium.” * It should not, however, be forgotten that even 
amongst naturalists this doctrine was not upheld with unanimity. In the 
words of Pufendorf,* ‘‘some states more expressly denote a relation toward 
other men than do others, since they signify distinctly the mode in which 
men mutually transact their business. The most outstanding of these are 
peace and war.” 

In view of the fact that modern doctrine does not and cannot insist on a 
just cause as a condition of legal war, and State practice has made extensive 
use of military reprisals, pacific blockades and similar devices, the proposi- 
tion of the alternative character of peace and war as part of modern inter- 
national law * requires to be proved to be believed. It may claim to be in 
accordance with the practice of English courts.** Their view may be sum- 


% Cf. Q. Wright, The Causes of War and the Conditions of Peace (London, 1935), p. 21 
et seq. 

# Gentili, loc. cit., Bk. III, Ch. XXIV. 

% Op. cit., Bk. III, Ch. XXI, I, I, and Cicero, Philippica, VII. 

% Op. cit., Bk. I, Ch. I, 8. 

% Cf. A. D. MeNair, “The Legal Meaning of War,” Grotius Society, XI, p. 33, and J. L. 
Brierly, “International Law and Resort to Armed Force,’’ Cambridge Law Journal, 1932, 
p. 314. 

% On the attitude of American courts which have a similar tendency to leave such “ politi- 
cal” decisions in the hands of the Executive, see Q. Wright, The Control of American For- 
eign Relations (New York, 1922), p. 172 et seqg., and W. J. Ronan, “English and American 
Courts and the Definition of War,” this JourNAL, Vol. 31 (1937), p. 650. 








468 THE AMERICAN JOURNAL OF INTERNATIONAL LAW 


marized in the words of Lord Macnaghten in Janson v. Driefontein Con- 
solidated Mines, Ltd.: *? ‘‘The law recognizes a state of peace and a state of 
war, but . . . it knows nothing of an intermediate state which is neither the 
one thing nor the other—neither peace or war.”” This statement, however, 
must be read in its context which indicates the reason for the rigid adherence 
of English courts to the doctrine of the complementary character of peace 
and war. It follows from the general attitude taken by English courts 
regarding vital issues of foreign affairs affecting this country. These matters 
are within the prerogative of the Crown, and “it must be for the supreme 
power, whatever it is, to determine the policy of the community in regard to 
peace and war. . . . If and so long as the Government of the State abstains 
from declaring or making war or accepting a hostile challenge there is peace— 
peace with all attendant consequences—for all its subjects.” ** This prac- 
tice is not derived from the scrutiny of positive international law, but is 
based on a division of functions between the judiciary and the executive, 
considered desirable from the point of view of English law, and it gives ex- 
pression to the legitimate concern of courts for the certainty of their munici- 
pal law. It is, therefore, impossible to derive from this practice any con- 
clusions regarding the validity of the doctrine of the alternative character of 
peace and war as a doctrine of international law. 

As in the case of the doctrine of the normality of peace, this doctrine could 
derive its only justification from State practice. The foreign relations of all 
great Powers contain frequent instances of resort to armed force short of war 
or, as they are sometimes called, of ‘‘pre-belligerent acts.’’*® Military in- 
terventions and reprisals, material guarantees and pacific blockades have 
become such household terms of power diplomacy and modern treatises on 
international law *° that it suffices merely to refer to them in order to indicate 
the problematic character of the alternative between peace and war. It 
cannot be doubted that these measures are “‘ tinged with a hostile character ”’; 
it is admitted that they are “often but the train which awaits only a spark to 
be kindled into the full blaze of open war.’’ Yet it is still asserted that they 
are “‘not in themselves inconsistent with the maintenance of peace.” “ 
Arguments to the effect that such measures merely constitute an abuse of 


#7 A.C. (1902) 484, at p. 497. 8 Tbid., pp. 497-8. 

39 F. E. Smith, International Law (London, 1903), p. 90. 

4° Cf. T. E. Holland, op. cit., p. 130 et seg.; A. E. Hogan, Pacific Blockade (Oxford, 1908); 
J. Westlake, Collected Papers (Cambridge, 1914), p. 572 et seg.; E. C. Stowell, Intervention 
in International Law (Washington, 1921); C. C. Hyde, International Law (Boston, 1922), 
Vol. II, p. 192; P. H. Winfield, ‘The History of Intervention in International Law,” B.Y.I.L., 
1922-1923, p. 130 et seg.; “The Grounds of Intervention in International Law,” ibid., 1924, 
p. 149 et seg.; S. Maccoby, “Reprisals as a Measure of Redress Short of War,’’ Cambridge 
Law Journal, 1926, p. 60 et seg.; A. E. Hindmarsh, Force in Peace, Cambridge (Mass.), 1933; 
H. Rumpf, “Is a Definition of War Necessary?’’, Boston University Law Review, 1938, 
p. 705 et seq. 

“ Sir Robert Phillimore, op cit., Vol. III, p. 16. 
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force and amount to war in disguise may be successful in some instances.” 
They do not, however, offer a satisfactory explanation of all or even the 
greater majority of these cases. It is hard to see how the limited application 
of force can amount to war if not only third States but also the State against 
which these measures are taken insists on the continuation of peaceful rela- 
tions with the State resorting to a limited use of armed force. The current 
explanation that, by customary international law, these measures have been 
incorporated into the law of peace, is correct if it means that resort to armed 
force short of war may be lawful in certain circumstances. Yet how can 
writers who take this line square with their contention the attitude of third 
States in those cases in which they insist on the application of the laws of 
neutrality to their own relations with the contending States, while the latter 
insist on the continuance of a state of peace between themselves?* This 
view leads to the paradoxical conception of neutrality in time of peace, not 
a very pleasant constellation for the followers of the doctrine of the alterna- 
tive character of peace and war. This doctrine and the reality of measures 
short of war can be reconciled only at the price of depriving the state of 
peace of all positive criteria and of reducing it to a merely negative status. 
To see peace and war in their proper perspective, it is necessary to analyze 
these states against the background of the reality of power politics which is 
the over-riding phenomenon in international affairs.“ 

Powers are in a state of peace with each other when they are prepared to 
apply to their mutual relations the extensive system of legal rules which is 


4 A. G. Heffter, Le Droit International de l Europe (edited by F. H. Geffken), Paris, 1883, 
p. 246; Th. Baty, The Canons of International Law (London, 1930), p. 110; C. Parry, ““Some 
Nineteenth Century Pacific Blockades,” Zeitschrift fiir ausldndisches 6ffentliches Recht und 
Volkerrecht, 1938, p. 672 et seq. 

43 See on the blockade by France of Formosa (1884), Hall-Higgins, A Treatise on Interna- 
tional Law (London, 1924), pp. 439-440; on the British-German-Italian blockade of Vene- 
zuela, J. Basdevant, L’Action Coercitive Anglo-Germano-Italienne contre le Vénézuéla, 
R.G.D.1L.P., 1904, p. 422 et seq., and Westlake, op. cit., p. 585. 

“ The inability of modern doctrine, based on the assumption of the alternative of peace 
and war, adequately to deal with the use of force in “peace,’”’ may be illustrated by a few 
examples: H. Wheaton, History of the Law of Nations in Europe and America (New York, 
1845), p. 759: “It remains . . . an undefined and undefinable exception to the mutual 
independence of nations’; Hall-Higgins, op. cit., p. 434: ‘‘Reprisals are acts of war in fact, 
though not in intention”; E. M. Borchard, ‘“‘War’ and ‘Peace,’”’ this JourRNAL, Vol. 27 
(1933), pp. 115-116: “It must be conceded that de facto war, with or without a full state of 
war, is one of the commonest of phenomena, and . . . it cannot be reconciled with a state of 
peace”; Oppenheim’s International Law (edited by H. Lauterpacht, London, 1940), Vol. 
II, p. 107: “Compulsive means are in theory and practice considered peaceable, although 
not amicable means of settling international differences”; H. Lauterpacht, “‘Regles Générales 
du Droit de la Paiz,”’ Hague Recueil, T. 62 (1937), p. 191: “Le droit international concu comme 
un ensemble de régles réglant la paix (ou, ce qui revient au méme, interdisant la violence).”’ 
See, however, G. W. Keeton, “Legal Guarantees of Peace,” Czechoslovak Y.B.I.L., London, 
1942, p. 41. 

“ Cf. the writer’s Power Politics, supra, Pt. I. 
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characterized, e.g., by respect for territorial sovereignty, the freedom of the 
high seas and the exclusion of the use of armed force. In effect, this means 
that States are willing to exercise in their relations merely political and eco- 
nomic, but not military power. 

Powers are in a state of war with each other and of neutrality towards 
third States, if, subject to customary and treaty limitations, they choose to 
apply against each other Power to the utmost, 7.e., military as well as politi- 
cal and economic power. 

Modern States in their practice have merely drawn their own con- 
clusions from the complete breakdown of the doctrine of the bellum 
justum when they consider themselves free not only to change over at will 
from a state of peace to a state of war, but also entitled to the liberal use of 
limited force.‘7 It is characteristic of this state that it does not necessarily 
lead to the comprehensive use of power, as in case of war. Whether the 
state of peace continues with the State against which limited force is applied 
or not, depends on the latter’s decision. Similarly, it is left to third States 
to decide for themselves whether, in their relations with the contending 
States, they prefer the laws of peace or neutrality. Even if all States di- 
rectly and indirectly concerned acquiesced in the limited use of force, it 
appears to be a misnomer to call such a paz bellicosa by the name of peace. 
It is equally unwarranted to call war a state in which both contending 
States insist on the continuation of their peaceful relations, merely because 
third States wish to apply the law of neutrality during such a bellum pactfi- 
cum. These constellations are incompatible with the states of peace and 
war; they constitute a state of their own, a status miztus. 

Equally scant respect was shown by State practice to the conception of the 
bellum publicum. Since the beginning of the 19th century,** States have in- 

* See, on the different forms of power, B. Russell, Power (London, 1938). 

47 See on the unlimited right to war in modern international law, Hall-Higgins, op. cit., 
p. 82, and on the attitude of British practice, the note of Mr. Christie to the Marquis of 
Abrantes (Dec. 30, 1862) and the dispatch of Earl Russell to Mr. Lettsom (Dec. 24, 1864), 
Fontes Juris Gentium, Series B, Sectio I, Tomus I, Part II (1856-71), Nos. 2398 and 2375. 
The measures applied by France and Great Britain against Holland in order to achieve the 
separation of Belgium in 1832-33 (Hogan, op cit., p. 80 et seq.) and similar measures of “‘in- 
ternational police’ (Hall-Higgins, op. cit., p. 441) show that State practice interprets lib- 
erally the conditions assumed by doctrine to limit the use of force in “peace.”” As Brierly 
observes, ‘all these writers seem conscious of a certain unreality in the profession of the law 
to regulate reprisals” (loc. cit., p. 309). See also C. Eagleton, ‘“‘The Form and Function of 
the Declaration of War,” this JouRNAL, Vol. 32 (1938), p. 19 et seq. 

48 A. Rougier, Les Guerres Civiles et le Droit des Gens (Paris, 1903); resolution adopted by 
the Institut de Droit International, 1900, in Carnegie Endowment, Resolutions of the Institute 
of International Law (New York, 1916), pp. 157-159; H. A. Smith, Great Britain and the 
Law of Nations (London, 1932), Vol. I, p. 261 et seg., particularly also the opinion quoted 
there of Dr. Lushington (May 29, 1823, p. 293): “‘To apply the strict principles of the Law of 
Nations to a state of things so anomalous, would, I apprehend, tend only to mislead the 
parties interested, for these questions are always mixed up with political considerations, and 
the practise will in some degree differ from the theory. Of this we have many instances in 
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sisted on their right at their discretion to recognize revolutionaries as bel- 
ligerents, and, on less firm ground,* as insurgents if the insurrection amounted 
to a civil war. Thus, again, State practice found it necessary to build a 
half-way house, this time between the unreserved application of the prin- 
ciple of non-intervention in the domestic affairs of other States and the recog- 
nition of the insurgent government as the government of a sovereign State, 
a measure considered to be illegal during a civil war. If the government 
against which the revolutionary movement is directed itself recognizes the 
belligerency of the insurgents, third States are usually inclined to accept the 
position of neutrals in the contest.°° If, however, that government is un- 
willing to do so, it is left to third States to decide for themselves whether they 
wish to ignore the civil war or elevate it into war proper by the recognition 
of the insurgents as belligerents. Thus, we are confronted with another 
typical instance of the status miztus; at their discretion, States may consider 
one and the same phenomenon as a domestic affair, compatible with a state 
of peace, or as war. 

The conclusion seems unavoidable that, as in the case of the doctrine of 
the normality of peace, the doctrine of the alternative character of peace and 
war cannot stand the test when confronted with State practice. It should 
be discarded as an uncritically accepted remnant of a now merely historically 
relevant naturalist approach to the problem of peace and war. 

The doctrine of war as a status and objective phenomenon. Attempts at 
defining war in modern doctrine are dominated by Grotius’ definition of war 
as a status or condition: ‘“‘ War is the condition of those contending by force, 
viewed simply as such.”’ 5! The emphasis on the status of war as the alterna- 
tive to that of peace is congenial to medieval thinking and there finds its 
legal expression in the diffidatio, the message of defiance which severs the tie 
of faith between him who sends it and him who receives it. This concep- 





regard to Spanish South America, the British Government having endeavoured to carry on 
its intercourse on equitable and beneficial principles, rather than adhere to the letter of the 
Law of Nations.” See also Earl Russell’s dispatch to Lord Lyons (Washington), Oct. 3, 
1861, Fontes Juris Gentium, loc. cit., No. 2431. As Smith himself holds, “the true doctrine 
is that the recognition of the insurgent government is the necessary and logical consequence 
of recognizing the fact of war.’’ (“Some Problems of the Spanish Civil War,” B.Y.I.L., 
1937, p. 18.) 

49 See G. G. Wilson, ‘‘Insurgency and International Maritime Law,” this JourNAL, Vol. 1 
(1907), p. 46 et seq.; Hall-Higgins, op. cit., pp. 46-47; A. D. McNair, ‘The Law relating to the 
Civil War in Spain,” L.Q.R., 1937, p. 484 et seq. (particularly on the quasi-blockades estab- 
lished by insurgents); H. Lauterpacht, ‘Recognition of Insurgents as a de facto Govern- 
ment, M.L.R., 1939, p. 4. 

50 Cf, Hall-Higgins, op. cit., pp. 36-37. 

51 Op. cit., Bk. I, Ch. I, S. 2, I: “Status per vim certantium qua tales sunt.’”’ See J. West- 
lake, International Law, Vol. II (Cambridge, 1913), p. I, and A. D. McNair, loc. cit., p. 33. 

8 Westlake, ibid., p. 8. This form of declaration of war was used for the last time in 1657 
when Sweden declared war against Denmark by a herald-at-arms sent to Copenhagen (Sir 
Travers Twiss, op. cit., p. 62). 
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tion of war as a status equally fits into the naturalist scheme, as naturalist 
writers consider peace incompatible with the use of armed force between 
States. Apart from special treaty obligations, modern doctrine, however, 
cannot rely on the certainty of a declaration of war as an equivalent to the 
old diffidatio, and, in the face of contrary State practice, cannot assert a 
customary rule requiring a declaration of war. Whether, in these circum- 
stances, insistence on war as a status means anything depends on the capa- 
bility of modern doctrine to find an objective criterion defining war as 
distinct from peace and the status miztus. 

If modern writers were consistent, they would have to remember in their 
definitions of war their own assumptions of peace as the normal state and of 
the alternative character of peace and war. Such consideration for their 
own doctrines would necessarily lead them to a definition of war by reference 
to peace. Yet this would be too much toexpect. The best of which modern 
doctrine seems capable in relating war to peace, is contained, albeit only on 
the index, in a leading textbook: ‘‘ Peace: see Termination of War.” * 

Commonly, war is defined as a contention of States through their armed 
forces for the purpose of overpowering each other.® At first sight, the ele- 
ment of the definition, contention of States through their armed forces, appears 
to offer an objective criterion of distinction between the states of peace and 
war. Even if this could be granted, this definition could not be regarded as 
adequate, as it does not cover two types of war. States, geographically 
widely separated, may declare war against each other and apply the laws of 
warfare (confiscation of property belonging to the enemy State, internment 
of enemy aliens, etc.) in their mutual relations without being able to bring 
about a contention between their armed forces. Or, a State which is at war 
may deem it prudent to withdraw its armed forces in such a way that, again, 
there is no opportunity for the required contention between the armed forces 
to occur. Instances of the first class are provided by the relations between 
South and Central American States and the Central Powers in the First 
World War and by corresponding situations in the present world war. An 
example of the second type is offered by the Bulgarian withdrawal before the 
Rumanian troops in the Second Balkan War. 

Yet a still more serious flaw of this definition consists in its inability ob- 
jectively to indicate the borderline between war and the status miztus. 
States may contend through their armed forces, but, as in the case of the 
extensive battles between Russian and Japanese troops on the frontier be- 
tween the U.S.S.R. and Manchukuo, may be unwilling to consider such acts 
as astate of war. Thus, this definition either amounts to the assertion that 
States are at war with each other against their own will, or these cases have 


53 T. J. Lawrence, War and Neutrality in the Far East (London, 1904), p. 26 et seq. 

5 Hall-Higgins, op. cit., p. 941. 

5 Cf. Westlake, op. cit., p. 1; Oppenheim’s International Law, ibid., p. 168; and C. Eagle- 
ton, ‘“‘The Attempt to Define War,” International Conciliation, 1933, p. 259 e¢ seq. 
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to be distinguished from war by the introduction into the definition of a 
subjective element, the animus belligerendi.*® Modern doctrine usually 
chooses this latter alternative as the minor evil. This, however, means that 
not much is left of the so highly coveted assumption of the alternative char- 
acter of peace and war and of the apparently objective criterion of the con- 
tention of States through their armed forces. The acceptance of the animus 
belligerendi reduces the current definition of war to the truism that States 
contending with each other through their armed forces are at war with each 
other if they want to be at war with each other. If one of the contending 
States unmistakably expresses its will, the status of war is created. If, 
however, the belligerents fail to do so, third States are free to interpret at 
their own discretion the legal significance of ‘‘a contention of States through 
their armed forces.” 

This failure of modern doctrine is not the fault of individual writers. It 
is due to the impossibility of achieving what modern theorists attempt to 
do. Inasystem of international law which admits the limited use of force 
to its law of peace, or in which there are more than two states of legal rela- 
tionships as pointed out in this article, it is impossible to find an objective 
criterion which distinguishes the status of war both from the status of peace 
and from the status miztus. 

In these circumstances, all that can be said is this: 

Declared war creates the status of war between the States directly con- 
cerned and with regard to third States. 

Measures taken within the purview of the status miztus and of undeclared 
war automatically create a state of war between the States directly con- 
cerned, and of neutrality with regard to third States, only if the State 
against which these measures are taken, or undeclared war is waged, chooses 
to consider such action as amounting to war. In the absence of an un- 
equivocal declaration to this effect, third States are free to decide for them- 
selves whether they wish to regulate their relations with the contending 
States in accordance with the law of peace or the law of war. 

Thus it appears that, when faced with the concrete task of defining war, 
modern doctrine has to disregard its own assumptions of peace as the normal 
state and of the alternative character of peace and war. The current defini- 
tion of war is incomplete and only seemingly objective. The express or 
implied inclusion in this definition of the animus belligerendi either amounts 
to the implicit admission of the status miztus which is determined by inten- 
tions rather than acts, or to the unavoidable acceptance of a continuum be- 


6 Cf. Westlake, ibid., pp. 1-2; McNair, loc. cit., p. 45; Oppenheim, ibid., p. 241. See also 
the pertinent comment of Sir Wilfrid Greene, M.R., in Kawasaki Kisen Kabushiki of Kobe v. 
Bantham 8S. 8. Co., Ltd.: “ What animus belligerendi meant was again a matter of obscurity, 
and to define war by relation to it came near to define war by itself” (A.C. 55, T.L.R. 503, at 
p. 505) and the observations of Sir John Fischer Williams, ‘‘The Covenant of the League of 
Nations and War,’ Cambridge Law Journal, 1933, p. 8 et seq. 
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tween peace and war which reduces peace to a merely negative status. If 
the laws of neutrality are applied in a state which the “‘belligerents’’ con- 
sider to be peace, or those of warfare in a state which third States regard as 
peace, this means that there is no intrinsic difference between the states of 
peace and war. The application of the laws of peace and war becomes a 
question of consensus amongst the States directly and indirectly con- 
cerned.5? Doctrine based on State practice does not and cannot provide ob- 
jective tests regarding the circumstances in which the different sets of rules 
are to be applied, and the practice of power diplomacy is not a promising 
field in which to look for the initiative in the precise separation of measures 
where the choice is mainly a question of expediency. 

It appears, therefore, that none of the assertions of the modern doctrine 
on peace and war can be upheld. 

The doctrine of the normality of peace is merely a survival of naturalist 
thought, but is incompatible with the real functions of war in modern 
international society. 

The doctrine of the alternative character of peace and war, of the same 
naturalist origin, minimizes or ignores the reality of State practice which has 
created rules pertaining neither to those of peace or war, but constituting a 
status miztus. 

The doctrine of war as a status and objective phenomenon breaks down 
over the reality of the status miztus. This status is not separated from those 
of peace and war by any objective tests. States contend by power in peace 
and war. In the state of peace, they are limited to the use of economic and 
political power. In the status miztus, they supplement these forms of power 
by the use of military power. In the state of war, they use all available forms 
of power. It betrays an over-estimation of the difference between political 
and economic power as compared with military power, to imagine that, 
within a system of power politics, there is any qualitative difference between 
the states of peace and war. 

The traditional division of international law into the law of peace and the 
law of war may be expedient for didactic purposes. The necessary sub- 
jectivity, however, of the available criteria of distinction between the two, or 
better three, states of typical legal relations between States deprives this 
classification of any claim to scientific sacrosanctity. 


THE DISTINCTION BETWEEN PEACE AND WAR IN INTERNATIONAL CONVENTIONS 


To round out the picture, it seems worth while to examine whether the 
conclusions reached so far are affected by relevant international conventions. 
If States had desired to create a clear borderline between peace and war, 


5? Thus, States may slip as informally from war into peace as from peace into war. Cf. 
Hyde, op. cit., pp. 820-821; C. C. Transill, ‘Termination of War by Mere Cessation of Hostil- 
ities,” L.Q.R., 1922, p. 26 et seg.; W. E. Beckett, “The Right to Trade and the Right to Sue,”’ 
ibid., 1923, p. 89 et seq. 
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they could have achieved this object only at the price of renouncing their 
claim to the use of force in time of “‘peace.”” Then war and the use of armed 
force would have become identical, and a clearly discernible criterion of war 
would have become available. This truly objective test was used in the 
Second Hague Convention of 1907 regarding the Limitation of the Employ- 
ment of Force for the Recovery of Contract Debts. Nevertheless, the 
Powers represented at the Second Hague Peace Conference were not pre- 
pared to abolish the status miztus as such. This became embarrassingly 
evident in the discussions of the second sub-committee of the Second Com- 
mission when the Chinese military delegate analyzed the proposed Conven- 
tion on Compulsory Declaration of War in the light of the then recent Boxer 
expedition, and suggested a clear definition of war.5® In the words of a 
contemporary writer, ‘“‘no one replied to these embarrassing questions. 
Governments are not loath to have the definition of what constitutes war 
shrouded in mystery; for in the greater number of States possessing a par- 
liamentary form of government the decision to make war is hedged about 
with formalities and special constitutional requirements, and governments 
have in the past and are likely in the future to find it convenient for reasons 
of domestic and foreign policy to resort to measures of war while maintaining 
that no war exists.” 5° Thus, again, the term ‘hostilities’? which is used in 
this convention really means acts of armed force carried out with the intent 
of war, and the door is kept wide open for undeclared war developing out of 
measures taken within the purview or under the cover of the status miztus.®° 

Equally instructive are the attempts made in the post-1919 period to dis- 
tinguish between legal and illegal wars. In the Covenant of the League of 
Nations, terms such as war, threat of war, resort to war and acts of war are 
freely used. This question has received so much attention ® that it only 
seems necessary to emphasize the aspects particularly relevant to our dis- 
cussion. 

President Wilson’s drafts make it obvious that he was fully aware of the 
dangers threatening his scheme if the status miztus should be allowed to sur- 
vive. Article VII of his various drafts runs, as follows: 


If any Power shall declare war or begin hostilities, or take any hostile 
step short of war, against another Power before submitting the dispute 
involved to arbitrators as herein provided, or shall declare war or begin 
hostilities, or take any hostile step short of war, in regard to any dispute 


58 Carnegie Endowment, The Proceedings of the Hague Peace Conferences (New York, 
1921), Vol. III, p. 169. In the view of the German Supreme Court, “although the Chinese 
expedition of 1900-1901 did not conduct a war in the sense of international law, and no 
declaration of war was made on China, it found itself nevertheless in a situation similar to 
that of war” (R.G.Z. 58, p. 328). 

5° E. C. Stowell, “Convention Relative to the Opening of Hostilities,” this JourNat, Vol. 2 
(1908), p. 55. 

6° See Westlake, Collected Papers, supra, pp. 591-592. 

" Cf. Eagleton, “Attempt to Define War,”’ loc. cit., pp. 250, 259 et seq. 
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which has been decided adversely to it by arbitrators chosen and em- 
powered as herein provided, the contracting parties hereby bind them- 
selves not only to cease all commerce and intercourse with that Power 
but also to unite in blockading and closing the frontiers of that Power to 
commerce or intercourse with any part of the world and to use any force 
that may be necessary to accomplish that object. 


Yet, in the course of the drafting, Wilson’s attempt seriously to curb power 
politics was quietly undone and his formulations were replaced in a matter- 
of-course way by the traditional terminology—“minor changes . . . of an 
entirely trivial character.” @ 

Further support to the view that war in the meaning of the Covenant was 
limited to war in the technical sense, was given by the equivocal treatment of 
the Corfu incident in League quarters and, particularly, by the sibylline 
report of the Committee of Jurists on this matter.® 

The evasive attitude taken by the members of the League towards the war 
between Bolivia and Paraguay, and still more so towards the “‘war in dis- 
guise”’ ® in Manchukuo, led to a situation in which illegal war under the 
Covenant was limited to cases in which the members of the League were 
prepared to say so.® 

Similarly, the use of the term ‘‘war’’ in the Kellogg Pact enables States to 
exercise their full discretion in deciding whether the use of armed force by 
a State or even contentions of States through their armed forces are to be 
considered as wars within the meaning of the pact.*? Furthermore, the 
United States Secretary of State himself thought it necessary to affirm in 
the correspondence preceding the conclusion of the pact that each signatory 
alone would be “competent to decide whether circumstances require re- 
course to war in self-defense.” ** Thus, again, illegal war was limited to 
armed contentions between States which the signatories cared to consider 
as such. 

State practice went still further in its obliteration of the few distinguishing 
marks that were left between peace, the status miztus and war. If, in the 
case of a measure taken within the status miztus, a State is free to consider 


® D. H. Miller, The Drafting of the Covenant (New York, 1928), Vol. I, pp. 59, 213, 214 
and 222, and Vol. II, pp. 12, 81-84, 101, 188 and 149. 

8 See McNair, loc. cit., pp. 226-227, and the writer’s Power Politics, supra. 

* Cf. R. M. Cooper, American Consultation in World Affairs, New York, 1934, p. 114 et 
seq. 

8 Lytton Report, p. 138. 

% Cf, J. L. Brierly, “Sanctions,’’ Grotius Society, XVII, p. 79: “‘It seems clear that the 
action of Japan has not constituted a ‘resort to war’ in breach of her obligations under the 
Covenant”; Q. Wright, ‘‘When Does War Exist?”’, this JourNnat, Vol. 26 (1932), p. 367; H. 
Lauterpacht, “‘Resort to War’ and the Interpretation of the Covenant during the Man- 
churian Dispute,” ibid., Vol. 28 (1934), pp. 48 and 52. See, however, Eagleton, ibid., p. 
250. 

6? Cf. Borchard, loc. cit., p. 116, and Eagleton, ibid., p. 284 et seq. 

68 Text of the note of June 23, 1928, in this JourNAL, Supplement, Vol. 22 (1928), p. 109. 
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such a step as an act of war, it can in advance sign away its discretion to ex- 
change the status miztus for that of war. Thus, it is stipulated in the Treaty 
of Versailles ®* that measures which may include military reprisals 7° should 
not be regarded by Germany as acts of war. A similar clause is contained 
in the Hague Agreements of 1930.7 In the declarations exchanged January 
20, 1930, Germany acknowledges that, in case of an intentional default, ‘‘it 
is legitimate that, in order to ensure the fulfilment of the obligations of the 
debtor Power resulting from the New Plan, the creditor Power or Powers 
should resume their full liberty of action.” 

Yet even this use of the freedom of contract was surpassed by the self- 
contradictions of the appeasement period. On the one hand, the Powers 
assembled at Nyon upheld the fiction that the Spanish War was not an 
international war and most of those States refused to grant recognition as 
belligerents to the insurgents. On the other hand, they did not base the 
Nyon Agreement on the obvious inadmissibility of sinking foreign merchant- 
men in time of peace. In order to enable the totalitarian aggressors to save 
their faces, they assimilated these acts of illegal intervention to piratical acts 
by submarines and aircraft of unknown Powers and arraigned the “‘pirates”’ 
for their violations of Part IV of the Treaty of London of 1930, 7.e., rules 
applicable in time of war between sovereign States.” 

It cannot, therefore, be maintained that the multilateral agreements con- 
cluded in pre-1914 days and during the era of ‘‘power politics in disguise” 
have contributed to the establishment of more solid criteria of distinction 
between peace and war. If anything, they have increased the tendency 
towards subjectivism and an unscrupulous abuse of terms. This was the 
unavoidable result of a ‘‘statesmanship”’ which, while insisting on unlimited 
sovereignty, felt bound to make paper concessions to popular demands in- 
compatible with any system of power politics. 


PROGRAMME FOR A SOCIOLOGY OF INTERNATIONAL LAW 


It would by far overstep the limits of this article adequately to develop the 
tests by which a scientific analysis of international law would have to pro- 


6° Part VIII, Sec. I, Annex II, § 18, this Journat, Supplement, Vol. 13 (1919), p. 264. 

7” Cf. A.D. MeNair, B.Y.I.L., 1924, p. 182, and on ‘“‘The Legality of the Occupation of the 
Ruhr,” ibid., p. 17 et seq. 

71 Exchange of declarations between the Government of Germany and the Belgian, British, 
French, Italian and Japanese Governments of Jan. 20, 1930 (British and Foreign State 
Papers, 1930, Pt. I, p. 42); this Journat, Supp., Vol. 24 (1930), p. 271. 

” Preamble of the Nyon Agreement regarding submarines, par. 2: “ Whereas these attacks 
are violations of the rules of international law referred to in Part IV of the Treaty of London 
of April 22, 1930, with regard to the sinking of merchant ships and constitute acts contrary 
to the most elementary dictates of humanity which should justly be treated as acts of pi- 
racy.” (B.Y.I.L., 1938, p. 205). See also the additional agreement concerning surface 
vessels and aircraft (ibid., p. 206). The agreements also are printed in this JouRNAL, Supp., 
Vol. 31 (1937), pp. 179, 182. 
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ceed. In order, however, not entirely to limit these observations to criticism 
which, of necessity, must be destructive, it may be permitted at least to out- 
line the constructive task. 

The starting point must be the fundamental sociological distinction be- 
tween society and community and a realization of the essentially different 
functions fulfilled by society and community laws.” It depends on the 
degree to which a society has integrated into a community, whether and to 
what extent: (1) law can develop its typical function of providing rational 
rules for the conduct of the members of the group, or this purpose is frus- 
trated by the overriding power of ‘‘over-mighty subjects”’ within a group; 
(2) it can and must be authoritatively determined by persons appointed for 
this purpose and can be enforced against recalcitrant members. 

A comparison between typical social laws, such as the laws imposed by 
conquerors or colonial Powers in the early stages of imperialism, with the 
rules governing relations such as marriage, blood brotherhood or religious 
communities, indicates the two extreme poles. Ultimately, the one is a 
law of power and the other a law of coérdination. In the one, power, and, 
in the other, the common task,” is the decisive factor. Yet actual life seeks 
compromises between such extremes and ‘‘pure”’ types of law. Power must 
be limited even in the interest of those who wield it. Men obey better if they 
obey the rule of law and not the rule of men. They have an innate vision 
of justice. What kind of justice will be meted out to them depends on the 
character of the group in which they live and on the scope of the value con- 
sciousness of their own time. The constant trend, however, in any legal 
system which aims at an approximation to justice inevitably appears to be 
towards reciprocity. If a certain minimum of reciprocity is realized, the 
power behind the law has a tendency to become invisible. This situation 
seems to correspond to the typical make-up of human nature. Man is not 
predominantly altruistic, but is prepared to act on the basis of the prin- 
ciple Do ut des, to consider the application of this principle to his own affairs 
as fair and just, and to come to an understanding with his fellowmen on the 
standards by which the quid pro quo is to be determined. In exceptional 
circumstances, man is prepared to give more than he takes. This may be 
due to inferiority of power or to mistake and fraud. Then, reciprocity is 
achieved merely in a formal sense. In the first case, the lacking equivalent 
is made up by the awareness of the hypothetical situation in case agreement 
had not been achieved or the law of power had not been obeyed. In the 
second case, reciprocity is assumed but does not exist in reality. These 
two examples represent typical social constellations. The willingness to 
forego actual reciprocity may, however, also be due to a voluntary self- 


78 For a more detailed discussion, see the writer’s Power Politics, supra, p. 33 et seg., and 
“The Three Types of Law,” Ethics, 1943, p. 89 et seg. 

4 This latter type of law has been well described by G. Niemeyer, Law Without Force 
(Princeton, 1941). 





iti dananie Sik 63 SD 

















JUS PACIS AC BELLI? 479 





limitation and self-denial, when reciprocity in a spiritual sense‘is achieved 
by the consciousness of such sacrifice and its acknowledgment by the com- 
munity. Thus, power, reciprocity and coédrdination seem to be the three 
constant elements of law, and the preponderance of one or the other appears 
to depend on the type of the group in which law fulfills its specific functions. 

International law is a typical social law and a type of social law which does 
not condition, but is conditioned, by the rule of force.”* Therefore, it is 
hard to conceive a more unrealistic assumption than the one which is the 
basis of the modern doctrine of international law: the normality of peace. 
The state of peace, as it exists between major wars, is nothing but the interval 
between the dynamic periods in which previous systems of power politics 
undergo a process of confirmation or transformation. The peace treaties of 
Westphalia, Vienna and Paris are the Magnae Cartae in which the hierarchy 
of power achieved during the wars preceding them has been continuously 
redefined. As peace is the result of force, it requires force to uphold the 
statics of any peace interval. This means that the same Power which has 
won the war must maintain the peace after the war. Therefore, within a 
system of power politics, there cannot exist any intrinsic difference between 
peace and war. 

This explains why the law of peace contains so many rules directly related 
to the maintenance and justification of power politics in general and of spe- 
cific systems of power politics established as the result of major wars. The 
functions of such rules are primarily those of an ideology. Norms such as 
title by conquest for the acquisition of territory, or the exclusion of duress 
as a ground for invalidating a peace treaty, are in a different category, as 
compared with those on the three-mile limit or on diplomatic immunity. 
They are still more different from those which govern the work of the Inter- 
national Commission for Air Navigation or the organization for the Inter- 
national Anti-Drug Campaign. The first category is representative of the 
law of power, congenial to an international society which is founded on the 
arbitrament of force. The second stands for the law of reciprocity which 
governs the relations of States in spheres irrelevant from the point of view of 
power politics and in circumstances when threat of force is no longer effective 
because States have already resorted to the ultimate means of pressure. 
The third gives a timid expression to that law of coérdination which can only 
find its realization in an international community proper. 

It is suggested that the analytical and descriptive work of past generations 
must be supplemented by a sociological analysis of international law as a 
law of power, reciprocity and coérdination, and correspondingly as an 
ideology, reality and utopia. 


% For a more detailed discussion, see the writer’s Power Politics, supra, p. 138 et seq. 








EDITORIAL COMMENT 


JAPANESE EXECUTIONS OF AMERICAN AVIATORS 


What the President referred to on April 21, 1943, as ‘‘the barbarous execu- 
tion by the Japanese Government of some members of this country’s armed 
forces who fell into Japanese hands as an incident of warfare’’! truly shocked 
the sensibilities of the American people. The facts were these. The crews 
of two American planes fell into Japanese hands after a raid on Japan on 
April 18, 1942. They were tried before a military tribunal and sentenced to 
death. Following the commutation of that sentence for the larger number 
of them, the sentence of death was applied to the others.2 The Japanese 
Government alleged that it subjected the American aviators to this treat- 
ment because they had intentionally bombed non-military installations, and 
had deliberately fired on civilians, and that the aviators had admitted the 
commission of those acts. The Government of the United States in response 
informed that of Japan that instructions to American armed forces had 
always ordered them to direct their attacks upon military objectives; that 
the American forces participating in the attack on Japan had had such in- 
structions, and that it was known that they did not deviate therefrom.’ 
It branded, moreover, as false the charge that American aviators had inten- 
tionally attacked non-combatants anywhere. With regard to the allegation 
that the aviators had admitted the commission of the acts of which they were 
accused, the American Government declared that there were numerous 
known instances in which Japanese official agencies had employed brutal and 
bestial methods in extorting alleged confessions from persons in their power, 
and that it was customary for those agencies to use statements “obtained 
under torture, or alleged statements,” in proceedings against the victims; 
and that if the admissions alleged by the Japanese Government to have been 
made by the American aviators had been in fact made, they could only have 
been ‘‘extorted fabrications.’’ 

It was added, moreover, that the Japanese Government had entered into a 
“solemn obligation” by agreement with that of the Government of the 
United States to observe the terms of the Geneva Prisoners of War Con- 
vention,® of which Article 1 made provision for the treatment as prisoners of 


1 Press Release, April 21, 1943. 

2 Dept. of State Press Release No. 148, April 21, 1943. 

It was added: ‘‘The Government of the United States has subsequently been informed of 
the refusal of the Japanese Government to treat the remaining American aviators as prison- 
ers of war, to divulge names, to state the sentences imposed upon them or to permit visits 
to them by the Swiss Minister as representative of the protecting Power for American in- 
terests.”’ 

3 Td. 47d. 

5 Jd., where it was added: “The Government of the United States calls again upon the 
Japanese Government to carry out its agreement to observe the provisions of the convention 
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war of members of armies and of persons captured in the course of military 
operations, at sea or in the air; that Article 60 provided that, upon the open- 
ing of a judicial proceeding directed against a prisoner of war, the representa- 
tive of the protecting Power should be given notice thereof at least three weeks 
prior to the trial, and of the names and charges against the prisoners of war 
who were to be tried; that Article 61 provided that no prisoner should be 
obliged to admit himself guilty of the act of which he was accused; that 
Article 62 provided that the accused should have the assistance of qualified 
counsel of his choice and that a representative of the protecting Power should 
be permitted to attend the trial; that Article 65 provided that sentence pro- 
nounced against a prisoner should be communicated to the protecting Power 
immediately; that Article 66 provided that in the event that the death 
penalty were pronounced, the details as to the nature and circumstances of 
the offense should be communicated to the protecting Power, for transmis- 
sion to the Power in whose forces the prisoner served, and that the sentence 
should not be executed before the expiration of a period of at least three 
months after such communication. It was declared that the Japanese 
Government had not complied with any of these provisions of the convention 
in its treatment of the captured American aviators.6 The American com- 
munication did not advert to the fact, that under Article 2 of the convention, 
‘measures of reprisal’’ against prisoners of war were prohibited. 

The complaint against Japan was seemingly two-fold: first that it had 
trumped up excuses, by extorted confessions, to exonerate itself from law- 
less conduct; and secondly, that it had been contemptuous of provisions of 
the Geneva Convention of 1929, which it had undertaken to respect, The 
strength of the American indictment, in point of both law and fact, was doubt- 
less obvious to Japanese authority. It was perhaps amused that its pre- 
texts of admissions on the part of the aviators were unmasked. 

It is highly difficult for the United States judicially to probe the mind of 
Japan at such a time as the present, or to conclude correctly why the enemy 
executed the American aviators who were its prisoners.’ If such an achieve- 
ment were possible it might of course assist in the solution of the main prob- 
lem. That problem is to convince the enemy that somehow it itself will gain 





by communicating to the Swiss Minister at Tokyo the charges and sentences imposed upon 
the American aviators, by permitting the Swiss representatives to visit those now held in 
prison, by restoring to those aviators the full rights to which they are entitled under the 
Prisoners of War Convention, and by informing the Minister of the names and disposition 
or place of burial of the bodies of any of the aviators against whom sentence of death has 
been carried out.” 

The text of the convention which was signed at Geneva, July 27, 1929, is contained in 
U.S. Treaties, Vol. IV, p. 5224; also this JourNat, Supp., Vol. 27 (1933), p. 59. 

® Dept. of State Press Release No. 148, April 21, 1943. 

7 Still, the President did not hesitate to declare: ‘‘The effort of the Japanese war lords thus 
to intimidate us will utterly fail. It will make the American people more determined than 
ever to blot out the shameless militarism of Japan.’’ (Press Release, April 21, 1943.) 
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more by heeding closely what custom and convention have decreed than by 
holding both in contempt. Mere preachments and scoldings, or warnings of 
punishments to be expected, are not in themselves likely to be real deterrents. 
A strong and implacable belligerent will never refrain from doing whatever its 
policy may decree unless convinced that the danger to itself from yielding to 
that policy is far too great. This fact shatters reason for the expectation 
that such a belligerent will be restrained by mere rules of warfare, howsoever 
expressed, from going its own way. It may be safely predicted that the 
belligerent will in each case gamble on what it can get away with, and will 
only be held in leash by fear lest it itself will be the chief sufferer if it sticks 
to its lawless course. If for example, Japan feared terrible retribution by 
its enemies when once in control of the Pacific, by laying waste wide areas, 
and by the leveling of cities such as Tokyo, there might be potent induce- 
ments to become law-respecting. Japanese authority may, however, still 
confidently expect and resolve to maintain supremacy over its own domain, 
by its air and land and sea forces, and have no fear of losing it. To break 
down that expectation and resolution by sheer military achievement is thus 
seemingly the one effective method to be relied upon. Mr. Churchill’s re- 
cent statement that ‘‘in ashes’’ must ‘‘surely lie” the cities and other muni- 
tions centres of Japan “‘before peace comes back to the world,’’ may cause 
uneasiness in Tokyo.® But events at Attu Island are more impressive. 
Each fresh token of American victory transcends in influence any utterance 
from any source. If American aviators who may sadly fall into Japanese 
hands are to fare better than their predecessors, it will be due solely to an 
ever-increasing series of American successes from which Japanese authority 
can both see and understand the handwriting on the wall. 
CHARLES CHENEY HypDE 


EXECUTIVE AGREEMENTS RELATING TO PANAMA 


On August 13, 1942, President Roosevelt sent a message to the Congress 
requesting authorization to execute “‘certain obligations under the treaties of 
1903 and 1936 with Panama and other commitments.”’ With this message 
the President transmitted a draft joint resolution effecting the proposed 
authorization. This draft resolution, with a few changes, was passed by 
the Congress in April and approved by the President May 3, 1943. 

The resolution in brief provides for three things: The transfer by the 


®The American Government has informed that of Japan that it ‘will hold personally 
and officially responsible for those deliberate crimes all of those officers of the Japanese 
Government who participated in their commitment and will in due course bring those 
officers to justice.”” Such an accomplishment must, however, await the American victory. 
(Dept. of State Press Release No. 148, April 21, 1943.) See,in this connection, discussion of 
“Punishment of War Criminals,” at meeting of the American Society of International Law, 
May 1, 1943, Proceedings, pp. 39-58. 

* Address before a joint session of the Congress, May 19, 1943, New York Times, May 20, 
1943, p. 4. 
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United States to Panama of the water and sewer systems installed by the 
United States in the cities of Panama and Colon; the conveyance by the 
Panama Railroad Company to Panama of certain of its real estate holdings 
in said cities not needed in connection with the railroad or the canal; the pay- 
ment to Panama of the principal and interest paid by her on account of the 
loan of the Export-Import Bank for the construction of Panama’s share of 
the defense highway between Chorrea and Rio Hato where the United States 
has a military base and to liquidate the remaining obligations of Panama 
under that credit.' 

It appears that concurrent with the construction of the Panama Canal the 
United States, pursuant to the Treaty of 1903, installed water and sewerage 
systems in the cities of Panama and Colon and since then has been responsible 
for their operation and maintenance, the rates being collected by United 
States employees and designed to amortize the cost by 1957. By the same 
treaty these works, costing about $2,700,000, were to ‘“‘revert to and become 
the properties of the cities of Panama and Colon” in the year 1957. The 
unamortized cost is about $860,000. The transfer of these works to Panama 
is conditioned on her paying a reasonable rate to the Canal Zone for water 
supplied by it, until Panama establishes another source of supply. This 
transfer is not to modify the existing responsibility of the United States 
for the public health services of the cities in question under the Treaty of 
1903.? 

The land to be transferred to Panama consists of certain lots in the cities 
of Colon and Panama owned by the Panama Railroad Company, whose 
capital stock is now wholly owned by the United States. The company, 
which to all intents and purposes is an agency of the United States, leases 
these properties mostly to Panamanian citizens, but also to Americans and 
other aliens for business and residential purposes, the United States thus be- 
coming in effect one of the principal landlords in these cities. The income 
from rentals was about $350,000 on property which came to the United States 
at little or no cost. 

The Panama Railroad Company, then a private corporation, acquired 
the Island of Manzanillo, on which the city of Colon is located, by conces- 
sions from the then Republic of New Granada (now Colombia) in the years 
1850, 1856 and 1867 (the last replacing the others) for a period of 99 years 
expiring in August, 1966. Panama, it is said, succeeded to the reversionary 
rights upon attaining her independence, and then turned them over to the 
United States by the Treaty of 1903, the railroad enjoying the usufruct 
meanwhile. The value of the Colon properties has been appraised at about 
$10,000,000. The company also acquired certain property in the city of 
Panama between the years 1870 and 1922 at a cost of about $68,000. This 


1H. J. Resolution 14, Public Law 48, 78th Cong., Chap. 92, Ist Sess. ; Senate Reports 201 
(2 parts), 1720 (2 parts); House Report 271; Hearings, Foreign Affairs Committee, March 
16, 1943. 2 Idem. 
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property has been valued at about $1,500,000. It was proposed to clear up 
this real estate situation, which was repugnant to the sovereignty of Panama 
and did not involve the Panama Canal, by transferring these properties to 
that Republic.’ 

When the construction of the highway that connects the Rio Hato air 
base with the Canal Zone (over 70 miles long) was under consideration in 
1940 a codperative arrangement was entered into by an exchange of notes 
whereby Panama would undertake the responsibility for the construction 
with the advice of United States engineers, the United States contributing 
$1,500,000 (appropriated by Congress) and Panama $2,500,000 (through a 
credit established by the Export-Import Bank) of the construction cost. In 
December, 1941, owing to the urgency of completing the highway for defense 
purposes, the United States by agreement with Panama took over responsi- 
bility for the construction in accordance with new military requirements at a 
cost and under specifications in excess of those originally contemplated. It 
was, therefore, proposed to consider the construction as a United States 
enterprise and to assume the obligations of Panama in respect of the 
loan through the bank. In this connection the United States will re- 
ceive about $1,200,000 worth of roadbuilding machinery purchased by 
Panama.‘ 

It was deemed desirable in the interest of improving relations with our 
Canal partner to correct these situations, particularly the first two which 
were irritating to Panama, although there was no obligation on the United 
States in the treaties of 1903 and 1936 to do any of the things authorized in 
the resolution. 

On May 18, 1942, the United States and Panama entered into two agree- 
ments: One relates to the temporary use by the United States of some hun- 
dred defense sites in Panama for air fields, detector stations, searchlight posi- 
tions, etc., in many parts of the Republic for the better protection of the 
Canal during the war. This agreement was not submitted to the Senate for 
approval, although it provides for approval by the National Assembly of 
Panama.’ The other agreement, embodied in an exchange of notes, relates, 
among other things, to the subject matter of the Joint Resolution, which 
agreement apparently has not been published or submitted to the Senate.® 
While the two agreements are said to be distinct, yet the Panama Assembly 
apparently did not approve the former until the Joint Resolution was 
enacted. Panama had, however, relying on the conclusion of a satisfactory 

3 Idem. ‘ Idem. 

5 State Department Bulletin, Vol. VI, No. 152, p. 448. For these sites the United States 
pays an annual rental of $1 for all the public lands used, $50 per hectare for private property, 
and $10,000 for the Rio Hatoarea. Id. pp.451-452. This agreement may be said to result 
from consultations provided for in Arts. II and X of the Treaty of 1936 with Panama. 

6 The three subjects of the agreement are mentioned in State Department Bulletin, Vol. 


VI, No. 152, which adds: ‘‘The agreements reached on these three points will be submitted 
to the Congress of the United States for approval.’”’ Jd. p. 448. 
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agreement, made the sites available 14 months before the agreement was 
signed, and United States forces began occupying and developing them.’ 

The debates on the Joint Resolution ranged over much ground but 
centered chiefly around the revisionary rights of Colombia in the city proper- 
ties, the position of the lessees of that property, the expediency of making 
the grants to Panama, and the form and manner in which this should be 
done.® 

The reversionary rights of Colombia were regarded in the view of the ma- 
jority and of the State Department as having been cancelled by the formal 
recognition of the independence of Panama by Colombia and by the effect of 
the treaty settlement between the United States and Colombia signed April 
6, 1914 (ratified 1922).° Nevertheless, Senators questioned the soundness of 
this conclusion (which was one of interpretation) and believed that even 
though the sovereignty of Panama over her territory had been recognized by 
Colombia, there was no commitment as to real estate titles which stood 
exactly as they were before Panama became independent. In other words, 
the reversionary interest of Colombia to certain city properties after the 
expiration of the concessions in 1966 were vested rights to land which have 
not been disturbed by after events and will rise again to plague us. It was 
suggested that this question was opened in the debates on the Colombian 
treaty and not answered satisfactorily to the minds of ‘‘numerous’’ Senators.!° 
In this view it would appear that the United States could only convey the 
balance of the lease term to 1966 and quitclaim her supposed right to the 
reversion. 

Nevertheless, it may be pointed out that, assuming the reversion after the 
expiry of the concessions related to the public domain of Colombia, such 
reversion would, according to the prevailing principles of international law, 
pass to Panama when she successfully revolted from Colombia and main- 
tained her independence, which was eventually recognized by the parent 
State in the formal manner above mentioned." 

In connection with leases of the city properties, the question was raised 
whether the lessees, who were of various nationalities and whose landlords 

7 Congressional Record, April 13, 1943, pp. 3383-3384, April 26, p. 3800; Message of 
President Roosevelt, supra. 

8 The debates will be found in the Congressional Record, daily edition, Nov. 30, 1942, 
p. 9511, Dec. 3, 1942, p. 9586, Dec. 4, 1942, p. 9641, April 13, 1943, p. 3392, April 26, 1943, 
p. 3798, May 3, 1943, p. 3933. 

* The rights of the United States with reference to the Panama Railroad Company, its 
rights, privileges, properties and concessions, were covered in Arts. VIII and XXII of the 
Treaty of 1903. Colombia recognized the independence of Panama and the American 
ownership of the Panama Railroad Company in the Treaty of 1914 with the United States. 
Nothing was said in the latter regarding reversionary rights. Colombia also recognized the 
independence of Panama in a protocol signed at Washington May 8, 1924. (Treaties and 
Conventions of Colombia, 1919-1938.) 


10 Citing Congressional Record, April 20, 1921, p. 481. 
4 A. B. Keith, The Theory of State Succession, pp. 49, 57, 67. 
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were being changed over their heads, might not come back on the United 
States with claims, should Panama refuse to recognize the leaseholds or 
otherwise disturb their quiet enjoyment. An amendment to cover this 
point was rejected in the Foreign Relations Committee, but, after debate in 
the Senate, prevailed as the proviso to Section 2 providing (it would seem 
awkwardly) that the instruments of conveyance of the properties to Panama 
shall contain a provision ‘“‘that the Panama Railroad Company or any of its 
successors in interest’? (which includes Panama) agrees to protect the 
Government of the United States against such possible claims of lessees. 
This perhaps gives some protection to the United States, but little to the 
leaseholders whose rights may be in jeopardy. It would seem, as was sug- 
gested, that this matter could have been better covered in a treaty whereby 
Panama assumed the obligations of the grantor toward the lessees. A 
further agreement may be necessary to this end.” 

The question of the expediency of making a gift to Panama at this time of 
properties, rights and monies, estimated to total $15,000,000 to $25,000,000, 
was fully argued in the debates. For the Administration it was said that the 
transaction was entirely independent of the agreement for the military sites, 
each matter standing on its own feet, and that the proposed action was in 
line with the policy of advancing inter-American coéperation by removing 
irksome conditions.* However, it appears from the debates and reports 


12 Certain American claimants against Panama appeared before the Foreign Relations 
Committee suggesting that their claims for illegal deprivation of several hundred thousand 
acres of land by the courts and officials of Panama be adjusted in connection with the pro- 
posed grants to Panama. Senator White championed their cause: “‘ My principal objection 
to the passage of this joint resolution is that it will convey to the Republic of Panama prop- 
erty of the value of many millions of dollars without adequate consideration, while Ameri- 
can citizens are futilely asserting claims against Panama for property expropriated by 
Panama... . % 

‘““By the means which I have here sketched, Panama acquired the holdings of American 
citizens in that Republic. Those citizens were kept in complete ignorance of the proceedings 
involving their title until their legal rights and remedies had been lost; and now, notwith- 
standing this record of fraud, Panama refuses consideration of the claims of our citizens. It 
will not arbitrate; it will not negotiate; but it displays a complete willingness to accept from 
our Government property and advantages having a value of many millions of dollars.” 
Some of these lands, it was said, are now being used for the very sites which the United 
Statesisleasingfrom Panama. (Senate Report 201, Part 2, 78th Cong., Ist Sess., pp. 10-12; 
Congressional Record, Dec. 3, 1942, p. 9595.) It is known that some of the claims against 
Panama have been pressed upon the attention of Panama by the Department of State since 
1936 without results. They have been brushed aside in favor of so-called ‘‘ national inter- 
ests,’ while overlooking the national interest that is inseparably bound up with the security 
and fair dealing accorded to American investments abroad. 

13 On this point Senator Connally remarked: ‘‘ However, for many years Panama has been 
resting under a feeling of inferiority, and the feeling that her sovereignty was being invaded 
by the existence of private properties in Panama owned by the Government of the United 
States. Realizing that that has been a cause of comment for many years, our Government, 
like that of Panama, is acting in a generous spirit in undertaking to remove that objection by 
conveying the properties to the Republic of Panama. So I do not think it can be claimed 
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that Panama had long voiced her aspirations as to these matters and had 
called attention to them in these negotiations, that the two transactions were 
discussed apparently together in reaching the agreements of May 18, and 
that the good will evinced by Panama in respect to the sites agreement is 
made the occasion for the appreciative gesture in the Joint Resolution. 
Finally, since the Panama Assembly withheld approval of the sites agreement 
until the Joint Resolution was passed by Congress, it was fair to assume 
some understanding or some relationship between the two lines of action. 
This discussion led to a consideration of the form and manner in which the 
action proposed in the Joint Resolution should have been taken. It was 
charged in the debates that the Administration was tending to control 
foreign policy by executive agreements and was thus by-passing the Senate’s 
treaty-making power under the Constitution. It was suggested that here 
was an attempt by a Joint Resolution to carry out an undisclosed agreement 
or understanding which substantially modified the treaty rights of the 
United States. It was pointed out that under Article VII of the Treaty of 
1903 Panama granted the United States the right to construct and maintain 
sewerage and water works in the cities of Panama and Colon, and 


the Government of the United States, its agents or nominees shall be 
authorized to impose and collect water rates and sewerage rates which 
shall be sufficient to provide for the payment of interest and the amort- 
ization of the principal of the cost of said works within a period of fifty 
years and upon the expiration of said term of fifty years the system of 
sewers and water works shall revert to and become the properties of the 
cities of Panama and Colon respectively, and the use of the water shall be 
free to the inhabitants of Panama and Colon, except to the extent that 
water rates may be necessary for the operation and maintenance of said 
system of sewers and water. 


It was also pointed out in regard to the property owned by the Panama 
Railroad Company in the cities of Panama and Colon that the Treaty of 
1903 provides in Article VIII: 


Panama grants to the United States all rights which it now has or 
hereafter may acquire to the property . . . of the Panama Railroad 
Company as a result of the transfer of sovereignty from the Republic 


of Colombia to the Republic of Panama over the Isthmus of Panama. 
14 


This clause is construed as transferring to the United States the reversionary 





that this is in effect atreaty. It is simply a generous action upon our part, not because there 
is any agreement in writing. There is no agreement that Panama should give us the sites, 
and no agreement on our part that if she gave us the sites we would give her something. So 
I do not think that in any sense it can be contended that it is a treaty.’”’ (Congressional 
Record, April 26, 1943, p. 3809.) 

1 There appears to be nothing in the Treaty of 1936 in regard to the city properties or 
the water and sewerage systems, although by an exchange of notes dated March 2, 1936, 
attached to the treaty, it was agreed to discuss the latter subject further at a later date. 
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rights of Panama in respect of the concessions granted by Colombia to the 
Panama Railroad Company. These rights so acquired by the United States 
are now by the Joint Resolution to be reconveyed to Panama, for the Joint 
Resolution provides in Section 2 that ‘‘Any conveyance of any land in pur- 
suance of the authority contained herein shall be deemed to release any and 
all reversionary rights of the United States in said property.” It would 
seem, therefore, that the contention of certain Senators that the treaty 
rights of the United States will be changed or modified by virtue of the 
Joint Resolution is convincing. 

Consequently, it was suggested in the debates that, if prior grants are to 
be modified, they should be modified by a document of equal rank and dig- 
nity with the granting instrument, in other words by a treaty instead of by 
an executive agreement and a joint resolution. It was recalled that the 
agreement of May 18 was subject to approval by the Panama Assembly but 
not by Congress. This led to a lengthy discussion over the distinction 
between executive agreements and treaties. In defense of the action under 
the Joint Resolution, Senator Connally, Chairman of the Foreign Relations 
Committee, stated: 


The Senator from Connecticut insists that this measure would mean 
a change in the treaty. We are not being asked at all to change the 
treaty. By the Treaty of 1936, it was recognized we had certain rights 
in Panama, and the reason for this joint resolution is that under the 
Constitution [Article IV, Sec. 3] the Congress of the United States is 
the only agency which can divest the Government of property rights. 
So, therefore, we are asked to pass this joint resolution conveying those 
properties to Panama because that is the only constitutional way in 
which it can be done. Whenever we secured those titles they became 
ours to do with as we please, even though they may have been acquired 
underatreaty. After we get them they are ours, and it does not require 
any further treaty action as to how they shall be disposed of.!® 


It was pointed out also that the appropriation of funds required in this 
case is a legislative function independent of the treaty-making power." 

The debate did not result in any definite line being drawn between the 
nature and functions of treaties and of executive agreements. In fact, it was 
indicated that such a line could not be drawn with the precision of a civil 
engineer. Senator Connally suggested that “‘If it [the agreement] puts an 
obligation on the United States to do something, if it is within the proper 
sphere, it cannot be accomplished except by a treaty.’ On the other hand, 
as Commander-in-Chief and as the initiator of negotiations, he supposed 
the President could say to a co-belligerent, ‘‘I will not entertain a treaty of 
peace until you do.”” He did not agree that anything could be done by exec- 
utive agreement that could be done by treaty. He had opposed the ending 


16 Congressional Record, April 26, 1943, p. 3810; see also Dec. 3, 1942, pp. 9588, 9590. 
1 Senate Report 201, April 22, 1943, p. 6. 
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of the World War by joint resolution rather than by treaty.'7 It seems 
there have been horrible examples on both sides of the question, but these 
were exceptions and did not blot out the proper distinction. 

The opposition declined to vote for the resolution because they believed it 
should come to the Senate in the form of a treaty and they did not wish to 
encourage the practice of executive agreements which detoured the treaty- 
making procedure and which might be misunderstood by foreign nations to 
be binding upon the United States. They also contended that executive 
agreements which were not authorized or ratified by Congress have no bind- 
ing effect as law upon the government and no modifying effect on existing 
law. In facet, certain Senators thought executive agreements bind only the 
President during the term of his office.'® 

The Joint Resolution was passed in the Senate by a vote of thirty-seven 
to nineteen (forty not voting), which apparently means that, in the view of 
the Senate, its action on the proposed Joint Resolution was not an exercise 
of the treaty-making power under the constitution or inconsistent there- 
with. 

In this connection it may be interesting to refer to the debates of the 
Constitutional Convention of 1787 on the treaty-making procedure requiring 
a two-thirds vote. In the session of August 23, when a draft to give the 
Senate power to make treaties was under consideration, an amendment that 
they should be ‘‘ratified by a law”’ was lost by a vote of 1 to8. The objec- 
tions were that “it was unfavorable to the little States which otherwise 
would have an equal share in making treaties” and that the legislature would 
be generally influenced by 2 or 3 men who might be corrupted. In the 
session of September 7 a motion to add the approval of the House of Repre- 
sentatives was lost 10 tol. At the same session the requirement of a two- 
thirds vote of the Senators present was inserted (over the objection that it 
gave the minority power to control the will of the majority) for various 
reasons advanced in the convention, namely, that it would avoid approval 
by ‘‘a majority of the States without a majority of the people”; and that 
there was “danger of putting the essential rights of the Union in the hands 
of so small a number as the majority of the Senate representing perhaps 
only one-fifth of the people”; that ‘‘it had been too easy in the present 
Congress [of the Confederation] to make treaties although nine States were 
required for the purpose.’”’ The desire to be on the safe side in respect to 
treaties was emphasized when Mr. Gerry suggested that ‘‘the Senate will 
be corrupted by foreign influence.” !° 

L. H. Woo.sry 

17 Congressional Record, Dec. 3, 1942, pp. 9591-9592. 

18 Tbid., p. 9597. 

19 A motion to strike out the phrase ‘‘except treaties of peace”’ was carried by a vote of 
eight to three; a motion to strike out the requirement of two-thirds was lost by a vote of one 


to nine; a motion to require two-thirds of all the members of the Senate was lost three to 
eight; and a motion requiring a majority of the whole number of the Senate was lost five 
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STATUS OF CHAPLAINS WITH ARMED FORCES 


The classification of persons during a war into combatants and noncom- 
batants is not entirely adequate for all purposes,! since even members of 
armies may be noncombatants. Article 3 of the Annexes to Hague Conven- 
tion IV of 1907 recognizes that the ‘‘armed forces of the belligerent parties 
may consist of combatants and noncombatants.”’? It is useful to distinguish 
persons who actually carry on hostilities from those who, while military per- 
sons, have functions distinguishable from those of ordinary fighting men.’ 
For the purpose of applying international rules, as well as national laws and 
regulations, it is desirable to have as much clarity as possible with respect 
to the position of all persons accompanying armed forces. Among such per- 
sons are chaplains. Their status under the laws of their respective countries, 
and the treatment which international law prescribes for them, present 
practical questions of the present war. 

That the number of persons involved is considerable, will appear from facts 
relating to the office in Great Britain. There are at the present time about 
2,250 chaplains serving with the British forces. Of these, up to April, 19438, 
15 had been killed or had died of wounds, 113 had become prisoners of war, 
17 were missing, and 14 had suffered death from accidents or had died while 
on active service. All are volunteers, there being four classes, with the 
relative rank of captain, major, lieutenant-colonel, and colonel respectively. 
The Chaplain General holds the relative rank of Major General. The 
senior chaplain of each formation appoints chaplains to their respective 
battle stations. Among the regulations relating to the work of chaplains 
are those providing that no officer or soldier will be obliged to attend the 
service of any religious denomination other than his own, and that every 
chaplain ‘‘has the right of direct communication on ecclesiastical matters 
with the recognized head of his denomination.’’5 





to six. The last was regarded as giving less security than a two-thirds vote (Debates in 
the Federal Convention of 1787, Reported by James Madison, Ed. by Hunt and Scott, pp. 
458 ff., 528 ff.). Compare Wallace McClure, International Executive Agreements, and the 
reviews of the same by D. M. Levitan, Harvard Law Review, May, 1942; E. M. Borchard, 
Columbia Law Review, May, 1942; F. K. Nielsen, this Journau, Vol. 35 (1941), p. 576. 
See also J. B. Moore, Treaties and Executive Agreements, 20 Pol. Sci. Quart. 385. 

1 On the present day applicability of the traditional distinction, see R. R. Wilson, ‘“‘Treat- 
ment of Civilian Alien Enemies,’’ this JouRNAL, Vol. 37 (1948), at p. 31. 

2 36 Stat., Pt. 2, p. 2277. 

3 The recent creation of the Civil Affairs Division in the Office of the Chief of Staff of the 
United States Army suggests that there will be a considerable commissioned personnel who 
will have military duties other than those of ordinary combatants. New York Times, 
Apr. 8, 1943, p. 12. 

‘For information in this paragraph the writer acknowledges the courtesy of the British 
Library of Information, New York City. 

5 The King’s Regulations for the Army and the Royal Army Reserve, 1940, paragraphs 
1605, 1612. 
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That the question of a chaplain’s status is not a new one will appear from 
a brief historical statement concerning the chaplaincy in the American 
Army. It dates back to General Washington’s call, during the Revolution- 
ary War, for clergymen with whom the Government might make contracts 
for six or twelve months’ service, on the same basis as with surgeons of 
that day. Neither chaplains nor surgeons received commissions; although 
chaplains assigned to brigade headquarters had the assimilated rank of 
major, they had no actual status other than that of spiritual advisers. The 
Act of March 3, 1791, authorized the appointment of one chaplain for the 
Army in the event the President might think this necessary.?. In 1837 Con- 
gress provided for twenty post chaplains, and in 1849 it increased the 
number to thirty. During the war with Mexico there was authorization for 
one chaplain for each regiment of volunteers. This plan was continued 
during the War between the States. The Act of May 20, 1862, permitted 
President Lincoln to designate a chaplain for each general hospital.° 

In the first World War, the plan was to have one chaplain for each 1,200 
officers and enlisted men in the United States forces.!° Of the 2,364 Ameri- 
can chaplains, 5 were killed in action, 6 died of wounds, 12 died of accidents 
or of disease, and 27 were wounded in action. Five received the Distin- 
guished Service Medal, 23 the Distinguished Service Cross, and 57 received 
decorations from governments allied or associated with the United States." 

At the present time legislation still authorizes the provision of one chap- 
lain for every 1,200 officers and enlisted men in the American forces. Ap- 
pointment is from ‘‘ persons duly accredited by some religious denomination 
or organization, and of goodstanding therein. . . .””!2 Thenumber of Cath- 
olic, Jewish, and Protestant chaplains corresponds to the relative number of 
men of these faiths in the forces, and both white and Negro officers are now 
in the service. Appointees receive commissions as first lieutenants, and 
may advance to the rank of colonel. The Chief of Chaplains is entitled by 
law to hold the temporary rank of brigadier general.'* A Chaplain School is 
authorized at such place as the Secretary of War may prescribe, and the 
subjects there taught include, in addition to the conduct of publie worship, 


6 Press release from the Office of the Chief of Chaplains, Dec. 15, 1942. 

71 Stat., 222,223. The appointee was to be entitled to fifty dollars per month, “includ- 
ing pay, rations and forage.” 

® Act of July 22, 1861, 12 Stat., 270. Each chaplain (appointed by the regimental com- 
mander on the vote of the field officers and company commanders on duty with the regi- 
ment) was to receive the pay and allowances of a captain of cavalry. 

°12 Stat., 404. 

10 Acts of Oct. 6, 1917, and May 25, 1918, 40 Stat., Pt. 1, pp. 394, 561. 

1! Press release mentioned in note 6, supra. 

2 Army Regulations, 605-30b. The present comment has been restricted to Army regu- 
lations and, because of lack of space, has not included such matters as the recently announced 
plan of the Navy for training chaplains in designated educational institutions. 

3 Act of Nov. 21, 1941, 55 Stat., 779; Army Regulations, 605-40, para. 5. 
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ete., ‘military law and regulations, rules of land warfare, functions and 
staff relations of chaplains in administrative positions. . . .’’ 4 

As the spiritual leader of a command, the chaplain is the commanding 
officer’s assistant in the task of seeing that every service man is given all 
possible assistance in practicing his religion."* There is a distinctive chap- 
lain’s flag, which is to be used ‘‘as authorized by commanding officers to 
designate the time and place of divine service, and in the field to indicate the 
chaplain’s quarters or office.’ ' 

Other belligerents have in their armies those who function in a somewhat 
comparable capacity, whether they are officially classified as a group with 
distinctive functions or not. According to an unofficial statement, there 
are many priests in the Russian Army who act as ‘‘unofficial chaplains.’”’!7 It 
is understood that a “‘field chaplain” (Feldgeistlicher) of the German Army 
is considered by the United States Government as a person who does not 
engage in hostilities, and who has a status similar to that of comparable 
officers in the British and American Armies. Presumably, the same 
status would be recognized for a member of the Japanese forces who might 
be taken prisoner and as to whom it could be shown that his functions were 
those of a noncombatant.'® There might, of course, be many persons with 
armies who might be priests or clergymen without their being designated by 
their own law and regulations as a class apart with functions not involving 
engagement in hostilities. 

In the eighteenth century, chaplains, like surgeons, seem to have been 
liable to capture, but to have been commonly returned (when prisoners were 
being exchanged) without equivalents or ransom.!* In the following cen- 
tury usage pointed the way for treaty rules. During the American War 
between the States, for example, both the Union and Confederate authorities 
issued orders, in July, 1862, to the effect that chaplains taken as prisoners of 
war while in the discharge of their duties would be immediately and uncondi- 
tionally released.2° By Article 53 of the Instructions for the Government of 
Armies of the United States in the Field (1863), ‘“The enemy’s chaplains 

. . if they fall into the hands of the American Army, are not prisoners of 
war, unless the commander has reason to detain them.’’?! 

14 Army Regulations, 350-1500. See note 12, supra. 

15In a recent statement the Chief of Chaplains emphasized that the Army ‘‘in its policy 
concerning religion, exemplifies the spirit of freedom of conscience which is one of the ideals 
for which our troops are fighting.”” (Press release, War Dept., Bureau of Public Relations, 
March 20, 1943.) 

16 Army Regulations, 260-10, para. 7. 

17 World Alliance News Letter, Vol. XIX, No. 5 (May, 1948), p. 7. 

18 An inquiry did not reveal that any such Japanese persons have as yet been captured by 
American forces. 

19 W. E. Hall, Int. Law (7th ed., 1917), p. 427. 

20 Gen. Orders No. 46 of the Confederate Army, and No. 90 of the Union Army, Official 
Records of the Union and Confederate Armies, Ser. II, Vol. IV, pp. 269, 288. 

21 Ttalics inserted. 
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The method of arranging through mutilateral treaties for the special 
treatment of chaplains apparently began with the Red Cross Convention of 
August 22, 1864, which by its second article provided that certain classes of 
persons including chaplains might ‘‘ participate in the benefit of neutrality” 
while discharging their functions. Even after an enemy had occupied the 
area they might continue to fulfill their duties, or might ‘ withdraw in order 
to rejoin the corps to which they belong.”’2 The Geneva Convention of 
July 6, 1906, provided in Article 9 that ‘‘. . . chaplains attached to armies 
shall be respected and protected under all circumstances. If they fall into 
the hands of the enemy they shall not be considered as prisoners of war.’”’ By 
Article 12, they were to continue, after having fallen into the enemy’s hands, 
to carry on their duties under the enemy’s direction; when their assistance 
should be no longer ‘“‘indispensable,”’ they were to be ‘‘sent back to their 
army or country, within such period and by such route as may accord 
with military necessity.”** The Geneva (Red Cross) Convention of 
July 27, 1929, in its Article 9 repeated the rule quoted from the ninth article 
of the 1864 convention. By Article 12 of the 1929 instrument, chaplains 
are among those who “‘may not be detained after they have fallen into the 
power of the adversary,’’ but, in the absence of agreement to the contrary, 
‘‘shall be sent back to the belligerent to whose service they are attached as 
soon as a way is open for their return and military exigencies permit.” 
However, ‘‘ While waiting to be returned, they shall continue in the exercise 
of their functions under the direction of the adversary. . . .’’*4 

There continues to be some disagreement as to the precise status of chap- 
lains. They have been said to belong ‘“‘indirectly’’ to the armed forces.” 
It is too early to attempt any very final statement as to practice in the present 
war. Although the 1929 rules contemplate that chaplains, when captured, 
shall normally be detained only pending their repatriation, they may in fact 
remain in the prison camps and minister to their compatriots who are 
prisoners. This seems, for example, to be the course which captured British 
chaplains have followed in this war. They have not been repatriated, but 
have remained to provide religious ministration to their fellow prisoners.” 


22 22 Stat., 940. By the same article, when individuals thus allowed to continue in their 
duties in occupied territory should ‘‘cease from their functions,” they were to be “delivered 
by the occupying army, to the outposts of theenemy.” Additional Article I would have al- 
lowed some leeway to belligerents in the matter of allowing withdrawal of such persons, due 
to military necessities. A. Pearce Higgins, The Hague Peace Conferences (1909), p. 14. 

*3 35 Stat., Pt. 2, 1885. By Art. 13, they were to receive, while in the enemy’s hands, the 
same allowance and pay as that granted to persons holding the same rank in the enemy’s 
army. 

447 Stat., Pt. 2, 2074. The principal belligerents in the current war are parties, all ex- 
cept Russia having ratified as signatories, and the Soviet Union having acceded on Sept. 26, 
1931. 

25 Oppenheim, Int. Law (6th ed.) II (1940), p. 203. 

*6 Statement from the British Library of Information, New York City. The Secretary of 
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The Prisoners of War Convention signed July 27, 1929, leaves the way open 
for them to continue in their duties, since, by Article 16, ‘‘ Ministers of a re- 
ligion, prisoners of war . . . shall be allowed to minister fully to members of 
the same religion.’’?”?. Late in May, 1943, it was reported from the State 
Department that negotiations were under way for the exchange, between 
the United States and Japan, of ‘‘religious personnel,’ as well as seriously 
sick and wounded prisoners, and medical personnel.?8 

The usage which developed into multilateral treaty rules reflected a mutual 
respect for the function of spiritual counsellors. Evidence of this respect is 
to be seen in the present war, particularly in the practice of States which 
make of religious freedom a basic principle. Those who minister to spiritual 
needs should have a status in law, international as well as national, in keep- 
ing with the high purpose which they are appointed bo serve. 

Rosert R. WILSON 


THE GUERRILLA AND THE LAWFUL COMBATANT 


The word “guerrilla” has in recent months often been used. At times it 
has been used incorrectly as descriptive of a type of soldier having a belliger- 
ent status. The term has also been confused in designating a member of a 
levée en masse. Formerly a member of a levée en masse was not generally rec- 
ognized as a lawful belligerent, but this has changed since the Declaration of 
Brussels, 1874, defined levée en masse as ‘‘The population of a non-occupied 
territory, who on the approach of the enemy, of their own accord take up 
arms to resist invading troops,”’ without having had time to organize. Such 
combatants, if captured, now have status of prisoners of war. 

The old idea was that the term “‘guerrilla”’ applied to one engaged in petty 
warfare. Such men were common during the Napoleonic wars, but later in 
the first half of the nineteenth century were found to be of grave danger to 
both parties because of lack of responsible control. At the time of the first 
edition of Woolsey’s Introduction to the Study of International Law, 1860, the 
status had become sufficiently clear so that he could say, ‘‘ Guerrilla parties, 
however, do not enjoy the full benefit of the laws of war.” 

It may not always be easy to determine when a guerrilla party is acting in 





State for War said on Dec. 1, 1942, that chaplains who were prisoners in Germany and 
Italy were usually allowed to exercise their ministry in camps. He said that there was 
very little information concerning those in Japan, but that there was some evidence that 
services were held in camps where chaplains who had been captured at Hong Kong were 
interned. Parl. Deb., New Ser., Vol. 385, Commons, c. 1037-1038. 

For a statement by a newspaper correspondent concerning the treatment of certain British 
chaplains, see Harold Denny, Behind Both Lines (1942), pp. 150-151, 157. 

3747 Stat., Pt. 2, 2021. 

*8U. S. Dept. of State Bulletin, May 29, 1943, p. 472: “Negotiations are . . . under 
way for the return and release of such captured sanitary and religious personnel as may not 
be needed to care for their compatriots who are prisoners of war.’’ Cf., however, note 18, 
supra. 
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aid of the regular forces, but as the marks of a regular force in its uniform, 
flag, etc., are distinguishing, the burden of proof may properly rest upon the 
irregular party to establish its lawful identity if it expects treatment under 
the laws of war. 

War is between States, and the forces entitled to the rights of the laws of 
war are those duly enrolled in State forces or at least under its control and for 
whose acts the State is responsible. Clearly then it is not for a party to 
enjoy at will the status of a belligerent at one moment and that of a non- 
combatant at another, without change in command or distinguishing mark. 

Francis Lieber, whose Instructions for the Government of Armies of the 
United States in the Field, 1863, became the basis for subsequent rules, wrote 
a tract on “Guerrilla Parties” in response to a letter of General Halleck in 
1862, which he concludes as follows: 

So much is certain, that no army, no society, engaged in war, any more 
than a society at peace, can allow unpunished assassination, robbery, 


and devastation, without the deepest injury to itself and disastrous 
consequences, which might change the very issue of the war. 


GEORGE GRAFTON WILSON 


PUNISHMENT OF WAR CRIMINALS BY THE UNITED NATIONS 


The United Nations have committed themselves, though not as a collective 
group, to undertake the trial and punishment of Axis war criminals. They 
have the power to do so, whether as victors unrestrained by law,! or through 
the application of the law of war by their national military tribunals, or 
through their authority as military occupants. Neither the Anglo-Saxon 
peoples nor others of the United Nations look with favor upon arbitrary 
and ex post facto punishments, but they believe that many acts of individuals 
in Axis military forces are crimes, and should be punished as such. There 
are, in fact, enough precedents in the law of war, and enough “general prin- 
ciples of law recognized by civilized nations” to provide a just and proper 
legal procedure. The establishment of such a procedure should not be 
embarrassed by limited precedents, by past theories, or by fine-spun tech- 
nicalities. On the other hand, it should be a restrained procedure, eliminat- 
ing political purposes or mere revenge, and seeking to establish a few sound 
precedents for the law of the future, rather than to convict as many persons 
as possible. The community of nations has not, in the past, proclaimed 
with sufficient clarity rules and principles defining ‘‘war crimes,” and it is 


1 Mr. Charles Warren, at the last meeting of the American Society of International Law, 
suggested that the question is a political one, rather than legal. 

In the continuing struggle between law and force, law can be upheld only by the physical 
victory of those who believe in law; and the victor has the power as a matter of fact, not 
forbidden by law, to penalize the defeated nation and its war criminals, a power which has 
always been exercised, and not illegally, whether in the form of slaughter of opponents, or 
reparations, or expulsion to St. Helena. 
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both desirable and important that the United Nations should take a col- 
lective stand concerning punishment of war criminals, that they should 
enunciate the principles and procedure according to which they propose to 
administer punishment, and further, that they should make it clear that these 
are principles derived from international law, and not merely imposition of 
arbitrary and ex post facto penalties. 

First in importance among these steps is the announcement that action 
taken will be by the United Nations, and not by individual nations. This 
is essential for various reasons. If the punishment of war crimes is to be 
“through the channel of organized justice’”’ then justice must be organized. 
The questions are at issue between States, and no one State can satisfactorily 
pass judgment upon itself or upon its enemy. This has been the method of 
the past; it is wrong in principle, and has not worked in practice. The 
procedure adopted should be in the name of the law and of the community 
of nations; the United Nations, together with neutrals of the same interest 
in law, represent an overwhelming majority of the peoples of the world. 
This procedure should be regarded as a development of international legal 
procedure, the rightful effort of the victors to build up international law and 
order. It should not be of such character as to lay against the victors the 
charge of national selfishness or bloody retribution. The crimes committed 
are crimes against the United Nations, indeed against all humanity; they are 
more than crimes against any one nation, and should not be open to punish- 
ment by any one nation. It is, further, important for future legal develop- 
ment to secure uniformity in definition, procedure, and penalties for war 
crimes, and this will not result from decisions by varied national tribunals. 
It is justice which should be administered, not revenge; and this calls for 
agreement among the United Nations, acting for the torn and disordered 
community of nations, as to what justice is. 

Next in importance, doubtless, is the criteria by which war crimes are 
to be ascertained. If it is accepted, as it usually is, that the status of war in 
international law justifies a nation in the use of physical force, for whatever 
purpose,” the result is to make legitimate certain acts by individuals which 
would otherwise be ordinary crimes, punishable under the law of any or all 
nations. Such acts by individuals are justifiable only in so far as they are 
related to the winning of the war; other crimes, having no relation to the 
war, cannot be so justified; still other acts, even though perhaps useful for 
military purposes, are nevertheless forbidden by the international law of 
war. 

With regard to acts which contravene definite provisions of the law of war, 
agreement should be reached in advance by the United Nations upon some 
criteria for the guidance of courts. Which of the rules of the law of war are 

*T pass by, in this discussion, the argument advanced, with much reason, that war, or 


war for certain purposes, is illegal, and that consequently all acts committed in such a war 
are illegal. 
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to be enforced? In principle, that law seeks to excuse from punishment 
such acts as are necessary toward winning the war, and to restrain other 
acts of violence not essential for this purpose. In pursuance of this prin- 
ciple, it can be argued that changes in the instruments and methods of war- 
fare have rendered obsolete many of the rules agreed upon by treaty, and 
that it is now difficult to say which, if any, of those rules can justly be used. 
The submarine and aeroplane have made usual the performance of acts 
which would be illegal under the Hague Conventions or other treaties; our 
own men now engage in such activities as a regular part of their functions. 
Where is the line to be drawn between the rules of the law of war which 
should be enforced, and those which should not be enforced? It is believed 
that the principle above enunciated furnishes the necessary guidance for 
judges. Certain acts, formerly regarded as illegal, may now, as a result 
of changes in weapons and methods of warfare, be considered as vitally 
important to the winning of the war, and thus the court may refuse to punish 
individuals who sink ships without warning and without saving lives, or 
who drop projectiles from above, or perhaps those who engage in wanton 
destruction as part of a “‘scorched earth” policy. Other acts, such perhaps 
as the murder of hostages and unoffending civilians, or rape, or wholesale 
theft of articles having no military value, could not be excused on the ground 
that they contribute to victory. Criteria can be found and should be agreed 
upon by the United Nations, for the selection of the rules to be enforced. 
There will remain a number of acts deserving of punishment sufficient to 
uphold international law and humane principles of conduct. 

It is suggested also that the principle respondeat superior be in general 
accepted, and agreement reached to guide the court in applying it. It is 
said to be an axiom of English and American law that no person can escape 
responsibility for an illegal act on the plea that he was acting upon orders 
from a superior officer. However this may be, it is repugnant to the average 
person to think of punishing a soldier who, in the first place, would be 
ignorant of the legality or illegality of his act and, in the second place, 
would be shot immediately if he refused to obey the order to perform the 
illegal act. If we admit war as a procedure, we must admit the excep- 
tional situations which it produces; the inferior who is ordered to commit an 
illegal act cannot resign rather than obey. There will be enough cases in 
which an individual acted without authority or in contravention of orders, 
or in which responsibility will be found to be located within the jurisdiction 
of one official and cannot be traced further. It is not the number of persons 
punished which is our objective or criterion; it is more important that defi- 
nite legal precedents, based upon the application of the principles of inter- 
national law to current situations, be established. 

With regard to acts unrelated to the war, and to be regarded as ordinary 
crimes, there should again be agreement among the United Nations upon 
criteria for selection, and as to penalties to be imposed. Doubtless, each 
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victor State is now competent, through its military tribunals, to try offenders 
according to its own code of law; and doubtless such a military tribunal can 
call for the death penalty if it so decides. No one, however, wishes to try 
an enemy for selling cigarettes, nor to punish by death for drunkenness or 
petty thievery. Certain more heinous crimes, recognized as such in the 
criminal law of all States, should be selected, and prosecutions limited to 
these. 

The question will necessarily and often arise in such cases as to whether 
the act complained of was really related to the conduct of war, and therefore 
not to be regarded as an ordinary crime. Certain principles were suggested 
in this connection by the American representatives to the Commission on 
Responsibility of the Authors of the War and on Enforcement of Penalties 
which deserve careful consideration. The final and summarizing paragraph 
follows: 


9. It would appear, therefore, in determining the criminality of an 
act, that there should be considered the wantonness or malice of the 
perpetrator, the needlessness of the act from a military point of view, 
the perpetration of a justifiable act in a needlessly harsh or cruel manner, 
and the improper motive which inspired it.$ 


If such a procedure should be agreed upon, it would seem to follow that 
international, rather than national, tribunals should hear the cases. Such 
tribunals would have to be constituted, and this would doubtless involve 
agreement among the United Nations transferring to United Nations tribu- 
nals some of the rights of trial possessed by national military tribunals. 
This should not be too much to ask, since it is manifestly a fairer procedure, 
and a better distribution of the burdens.‘ It is preferable, in the effort to 
assure unquestioned and uncriticized justice, that national tribunals should 
be eliminated, and that judges from various States, including neutrals, should 
conduct trials. Doubtless, many tribunals will be needed, in various areas, 
and it would be helpful to have a final court of appeal whether for national or 
regional tribunals. Again, preliminary and prompt agreement among 
the United Nations is needed. 

The procedure above suggested would reduce greatly the number of per- 
sons who might otherwise be brought to trial, and this, it is believed, would 
be a desirable result. The burden of punishing war criminals could easily 
become impossibly heavy unless some such restrictions are set. The value 


3 Signed by Robert Lansing and James Brown Scott. This JourNnat, Vol. 14 (1920), pp. 
150-151. 

4 But if it is too much to ask, the suggestion of Mr. Dickinson, made at the last meeting 
of the American Society of International Law, might be followed, to the effect that cases be 
handled through national courts or commissions in the first instance, with an international 
body established ad hoc to serve as a body of review or appeal. 

5 See article by Viscount Sankey, entitled “War Criminals,” in Fortnightly, January, 
1943, p. 6. 
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of precedents would not be diminished because they would be few, but rather 
strengthened, because they would be solidly founded, and because they 
were uniformly issued, by the same rules of law and by the same proce- 
dure. Selection by the United Nations of the rules to be enforced is, it 
should be noted, not the making of new or retroactive law, but rather restric- 
tion of existing law. A further desirable result would be the universal im- 
pression of fairness and justice; it would seem to be the justice of an organized 
community, rather than the unccrtain administration of justice by interested 
opponents, and in accordance with separate national codes. The oppor- 
tunity for martyrdom would be diminished; charges of ex post facto action, of 
arbitrary or vengeful political measures—while they would doubtless not be 
absent—would be weakened through lack of the sort of justification offered 
by previous precedures. 

Innumerable difficulties will arise in connection with the developing of the 
procedures above suggested, and no effort is here made to solve them. With 
regard to these, as well, agreement among the United Nations is imperative, 
and the suggestion made by Dr. Hyde at the last meeting of the American 
Society of International Law, that a conference of the United Nations be 
called soon to arrive at such an agreement, should receive wide support. 
No other procedure would be as satisfactory in this very difficult situation, 
and none so helpful in the reinforcement of international law. 

CLYDE EAGLEToNn 


NATIONAL SECURITY AND INTERNATIONAL POLICE 


The problem of national security is generally acknowledged to rank first in 
the agenda of postwar planning. According to Mr. Forrest Davis, Presi- 
dent Roosevelt ‘‘is concentrating on power; dealing with problems of power 
politics in contrast to what the pundits describe as welfare polities.’’ Later 
in this article he says ‘‘ Mr. Roosevelt’s first concern is for security —‘ freedom 
from fear’ . . . without the prospect of a ‘durable peace’ without agree- 
ment by the great Powers on administering and policing a peace, he feels 
that international economic understanding would be hard to reach.” ! 

Students of world politics generally agree upon this emphasis. National 
public opinions will demand that security be put first. If security does not 
exist, economic and social policies will not be directed toward increasing the 
welfare of the people but toward increasing the security of the State. Large 
portions of the national wealth will be devoted to armaments and economic 
policy will tend toward self-sufficiency. With such policies the standards 
of living will tend to decline. 

It is true that a school of thought believes that the international pursuit 
of welfare policies, accompanied by educational effort, may induce peoples 
and governments to divert their attention from power, and that the problem 
of security will be solved by the moral regeneration of peoples and govern- 


1Saturday Evening Post, April 10, 1943. 
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ments. The difficulty with this program lies in the fact that it must be 
successful permanently and universally, or it will not be successful at all. 
In proportion as such a program persuades many nations to devote their 
attention primarily to welfare, in a world where some aggressive nations 
remain, security will decline. This is true because in a world where each 
State is responsible for its own defense the opportunity for one or two na- 
tions to sueceed in a policy of aggression will improve in proportion as the 
other nations devote their policies to economic welfare at the expense of mil- 
itary preparedness. Pursuit of welfare under such conditions is a policy of 
suicide. The instinct of governments and nations in putting security first is, 
therefore, justifiable. How can security be achieved? 

It has been suggested that it is only necessary to disarm the present aggres- 
sors after their defeat and to reach agreement for collaboration among the 
United Nations to keep them disarmed. Doubtless such a policy will be 
carried out immediately after the war, but it would not suffice to prevent 
another war in a generation.? It is not probable that the present political 
alignments will continue. It may be recalled that two of the Axis Powers, 
Italy and Japan, were enemies of Germany in the first World War, while 
Turkey, an ally of Germany in that war, is now neutral. Furthermore, ex- 
perience suggests that such a policy would stimulate the Axis Powers to 
revolt against the discrimination involved in this policy. The unequal 
disarmament of Germany under the Treaty of Versailles was an important 
element in Germany’s revenge propaganda. 

If the Axis Powers were permitted to recover economically as required by 
the Atlantic Charter, they would have the means for eventually rearming. 
With the motive and the means for rearming, only a very complete inspection 
and supervision by the United Nations could prevent the realization of re- 
armament by Germany. It is not to be anticipated that the unity and 
vigilance of the United Nations, necessary to maintain an efficient inspection 
and supervision, will endure if they continue only as a loose coalition formed 
primarily for the purpose of winning the war. The attention of democracies 
tends in time of peace to concentrate on domestic affairs. The inspection of 
German armaments, authorized by the Treaty of Versailles, rapidly became 
quite inadequate. With the Axis Powers augmenting both their desire and 
their capacity for revenge, with the United Nations declining in unity and 
vigilance, with some of the United Nations shifting to the Axis side, with the 
effectiveness of supervision of Axis armaments declining, the sense of se- 
curity would rapidly decline. 

Recognizing the difficulty of maintaining peace either by continuing for an 
indefinite period the preponderant force of the United Nations or by ignoring 


* Edward P. Warner, Future Control over German Aviation, Foreign Affairs, April, 1943, 
p. 427 ff. In his article on ‘‘ An International Police Force”’ (this JourNAL, April, 1943, Vol. 
37, p. 305) Admiral W. L. Rodgers assumes that such a force would be maintained by the 
United Nations against the Axis Powers. 
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the réle of force in national security, outstanding statesmen have frequently 
suggested an international police force. This term has sometimes been used 
without precise definition, but probably more careful attention has been 
given in recent months to its meaning and to the possibility and desirability 
of realizing it than during or after any war of the past. Critics have empha- 
sized both political and technical difficulties,* while advocates have appealed 
both to history and to reason.® 

Neither the difficulties nor the advantages of an international police force 
can be appraised unless compared with those inherent in alternative pro- 
posals. Force there will be in international relations, and six methods have 
been suggested for organizing it. These may be ealled (1) isolation, (2) 
self-help, (3) empire, (4) balance of power, (5) collective security, and (6) 
international police. All have been attempted at certain times and places, 
on some occasions with considerable success. The characteristics of each of 
the methods or policies, and the utility of each for solving the problem of na- 
tional security in the conditions of technology and opinion likely to prevail 
after the war, will be briefly considered: 

1. Isolation is the policy of relying upon geographical position and the 
absence of close economic and political contacts for security. There are 
few students of military and political affairs who believe that in the present 
age of airplanes, submarines and industrial dependence upon imported min- 
erals, even the best located countries, such as the United States, can gain 
security by this policy. The Neutrality Acts of 1935-41 were the last gasps 
of American isolationism. When confronted by the reality of war in Europe 
and Asia, American opinion realized, as it had in 1917, that the United States 
would be in grave danger if the resources of Europe and Asia should come 
under the domination of one or two aggressive Powers. 

2. Self-help is the policy which adds to the advantage of geographical 
position continual military preparedness to enable each State to deal with 
any possible aggression. Under present conditions, however, even the larg- 
est States cannot defend themselves against all possible coalitions of their 
neighbors. Policies of preparedness for self-help require under conditions of 
highly industrialized warfare a continually expanding lebensrawm for each of 
the great Powers. Such expanding living spaces encroach upon one another 
and thus precipitate war for all and destroy the security of each. 

3. Self-help, therefore, tends to beget a struggle among all the great Pow- 


3See above, note 1, and addresses by Sumner Welles, May 30, 1942, Nov. 2, 1942; 
Viscount Cranborne, June 2, 1942; Ambassador of China, Hu Shih, June 15, 1942; Ambassa- 
dor John G. Winant, July 17, 1942 (United Nations Review, Supp. No. 1, ‘War and Peace 
Aims,”’ January 1930, 1943, p. 44). 

‘ Admiral W. L. Rodgers, op. cit. 

' Lord Davies, House of Lords Debates, March 11, 1943, Col. 589 ff.; Address by David 
Lloyd George, January, 1943; Vice President Henry Wallace, American Magazine, Mareh, 
1943, p. 98. 
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ers for universal empire, a condition in which one State has emerged in a 
position to defend itself at the expense of the independence of all the others. 
Rome achieved this for a time in the ancient world. It is the policy which 
Charles V, Louis XIV, Napoleon, and now Hitler, struggled to achieve. 
But in each case the effort failed after bloody wars. Empire is a policy 
hostile to democracy, and in fact, the policy which the United Nations are 
fighting against today. 

A review of these three policies suggests that in the modern world efforts 
to achieve security through isolation lead to efforts to achieve security 
through self-help. This, in turn, demands increasing empire. These poli- 
cies are related to one another, all springing from the insistence that each 
nation shall enjoy complete sovereignty, and shall be alone responsible for 
its own defense. They are all incompatible with security in the contem- 
porary world, unless indeed one State emerged with a universal empire. In 
that case the ideals of democracy and nationality would have been sub- 
verted. 

4, The policy of balance of power implies that each State defends itself 
through parallel action or collaboration with its neighbors against any State 
which manifests signs of getting so powerful as to endanger the others. Bal- 
ance of power policies may make use of military and economic preparation, 
of alliances and guarantees, of international commercial and financial meas- 
ures, of territorial transfers and renunciations, and of preventive and reme- 
dial wars. The object of these devices, however, is always to prevent or 
frustrate the dangerous aggrandizement of any State in the system. Bal- 
ance of power has been the policy pursued by most of the Powers during most 
of the period since the Renaissance. Great Britain generally assumed lead- 
ership in this policy, which yielded a high degree of security in the nineteenth 
century. It differs from pure self-help in that it implies a realization by each 
state that its security depends upon an equilibrium in the international sys- 
tem as a whole. Each State seeks security, not directly, by increasing its 
own strength, but indirectly by maintaining this equilibrium. Adherence to 
balance of power policies marks the beginning of the consciousness by each 
government of the unity of the system of States. Balance of power policies, 
however, cannot yield security today because of the development of total 
war, of the blitzkrieg, of economic interdependence, and of democracy. De- 
mocracies are fatally incapable of pursuing policies of military preparedness, 
of secret alliance, and of threatened war sufficiently in advance to frustrate 
the activities of the potential aggressor. Threats of war are idle unless sup- 
ported by preparation for war, and in the present world such preparation re- 
quires years of stockpiling (because no country has all of the rare minerals it 
needs for military action), years during which civil liberties are sacrificed to 
military discipline (because total war requires detailed codrdination of the 
activities of the entire population), and years during which economic welfare 

6 Q. Wright, A Study of War (Chicago, 1942), p. 749 ff. 
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is sacrificed to taxes, tariffs and government regulations (because the econ- 
omy must be diverted to military purposes and made invulnerable to block- 
ade). The deliberation and discussion which is the essence of democracy 
is ill-adapted to the Machiavellian policy of secret diplomacy, bluff, and 
threat necessary for successful balancing of power under any circumstances, 
and particularly in a world where air-propelled blitzkriegs can overrun small 
or unprepared States in a few days, and military preparation requires the de- 
votion of over half the economic resources to war.? 

5. Collective security implies recognition of a juridical international order 
in which all States have agreed upon procedures for determining aggression 
and have agreed to collaborate by economic or military action in order to pre- 
vent it. This method for achieving security differs from that of balancing 
power in that each State recognizes that its security depends upon a juridical 
international order rather than upon a mere military equilibrium, and in that 
each State accepts permanent legal obligations of collective action rather 
than a mere policy of parallel or collaborative action. The experience of the 
League of Nations gives little hope that this system in itself will be adequate 
to create general security. Countries will not rely upon the good faith of all 
to carry out their sanctioning obligations in the emergency. If collective 
security fails to create general confidence, countries will still feel obliged to 
pursue policies of self-help or balance of power. China, Ethiopia, and 
Czechoslovakia relied upon collective security and were overrun. The 
world juridical order must rest upon something more efficient and reliable 
than the obligation of States to collaborate after the crisis has arisen, if the 
basic law forbidding aggression is to command or to deserve confidence. 
Potential aggressors will always anticipate the possibility of dividing the 
sanctioners while they gobble up smaller neighbors one at atime. Further- 
more, even with complete good faith, the organization of collective military 
or economic action takes time, and an aggressor may hope to accomplish his 
object, at least for the time, before the forces of collective security can come 
to the aid of the victim. Collective security given two years might have 
worked to frustrate Mussolini’s plans in Ethiopia; but Mussolini accelerated 
his program and Ethiopia was entirely occupied before Italy felt the eco- 
nomic pinch. 

6. International police is a device whereby the international community 
as a whole is equipped with a permament force disciplined and loyal to the 
international council, and sufficiently powerful to frustrate aggression by 
any government or probable combination of governments. The interna- 
tional community must be universal and permanent. If governments likely 
to commit aggression do not belong or can withdraw, the international police 
force would lack juridical competence to control them. Action against gov- 
ernments of non-member States would not be police but war. The or- 


7Q. Wright, “International Law and the Balance of Power,’’ this JouRNAL, January 1943, 
Vol. 37, p. 97 ff. 
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ganization of a police force in the community is the device through which in- 
dividuals have gained security in civilized societies, and through which 
States have gained security in federations. The difficulty lies in the inroads 
it makes upon national sovereignties, and the fear it arouses of a universal 
tyranny. 

It is believed that air power, which has done so much to prevent security 
through self-help or through balance of power policies in the contemporary 
world, makes possible the development of an international police with a mini- 
mum of interference with national sovereignty and independence. If na- 
tional military air forces were reduced or abandoned by agreement and a 
small international air force, based upon islands strategically located and 
convenient to the danger spots in the world, were established, the first steps 
toward an aggression could be frustrated. Because of its mobility and its 
control of the air the international force could be on the spot before the ag- 
gressor had begun his conquest. The international air force should be sup- 
plemented by obligations of each of the nations to come to the assistance of 
the victim of aggression with its land and naval forces, and through the 
utilization of economic sanctions. The existence of the international air 
force would, however, make the enormous difference between the forces of 
law and order being in time for preventive action and being too late to effect 
anything other than an eventual victory in a world war. In civil society the 
uniformed police force is small in proportion to the population. The ulti- 
mate force behind law is the determination of the average citizen that law 
shall prevail. But without the police force, an ever-ready spearpoint against 
crime, the citizens’ determination is unavailing and anarchy exists. 

The difficulties, legal, political and economic, of organizing security 
through an international police force cannot be minimized. Public opinion 
must be educated to realize that the sacrifices of sovereignty required by 
accepting an international police force will be less than the sacrifices of 
sovereignty involved in a succession of world wars. The latter seems the 
probable consequence of reliance upon any of the other methods of security. 
An international council to control the police force, and organs and pro- 
cedures for determining aggression and for regulating and financing the po- 
lice force, would also be necessary. If the world order is to free itself from 
the increasing instability of a purely military balance of power, it must es- 
tablish jural and political checks and balances to preserve the flexibility and 
progressiveness only possible when there are many centers of initiative and to 
prevent the stagnation and tyranny of over-centralization.® 

The statesmen who must plan for the postwar world cannot neglect public 
opinion. They must realize the strength of nationalism today and the re- 
luctance which national publics will have to collaborate in setting up an in- 
ternational police force able to prevent aggression by their own country as 
well as by others. They must realize that such a police force implies the es- 

§Q. Wright, A Study of War, pp. 387 ff., 747. 
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tablishment of representative political institutions in the world to manifest 
world public opinion and to organize and finance such a foree.® A political 
council appropriately representing the nations, with a procedure, preventing 
arbitrary action but permitting unified action in emergencies, must be estab- 
lished to control the police force.!° Statesmen must also realize that aggres- 
sion must be defined and that a court or council must be created to apply 
such definition to particular cases expeditiously and decisively.! Facing 
these difficulties, however, statesmen must also realize that it is idle to make 
a plan in deference to public opinion which will not work. They must bear 
in mind the warning which Washington gave the Federal Convention in 
1787: “‘It is too probable that no plan we propose will be adopted. Perhaps 
another dreadful conflict is to be sustained. If, to please the people, we 
offer what we ourselves disapprove, how can we afterwards defend our work? 
Let us raise a standard to which the wise and the honest can repair; and the 
rest is in the hand of God.” Quincy WRIGHT 


LAW AND RELIGION 


Ever since Moses received the tablets of stone on Mount Sinai the supreme 
test of law has been whether it speaks with authority. The main cleavage 
in testing law has been between those who find that authority in human 
sovereignty and those who find it in divine sovereignty. Those who derive 
law from human wisdom identify it with legislative acts and government 
edicts. Such arts and edicts are commands which must be obeyed, but it 
is doubtful if they may be considered properly as law in the generic sense of 
right, jus, recht, and droit. They undoubtedly are laws but are not to be 
confused with systems of law. 

This confusion of laws with daw has been painfully evident of late in the 
field of international law. Any multipartite treaty, or legislation, or deci- 
sions by the League of Nations, have been deemed by some commentators 
to be the law of nations, whereas, in the opinion of the present commentator, 
they generally represent ephemeral, inconsistent, variable, and revocable 
compromises both of principles and law. There is clearly a vast difference 
between the Roman Law, the Code Napoleon, the Common Law, on the 
one hand, and the emanations of legislatures and diplomatic conventions, 


* The need of an opinion springing from the interest and conviction of individuals and 
not merely from the contract of governments is widely recognized. See Q. Wright, ibid., 
pp. 1347-9; Rodgers, op. cit., p. 307. 

10 The organization and procedure in the Council would have to weigh influence with a 
realistic awareness of the political inequality of States. At the present time nearly two- 
thirds of the world’s population is within the four principal United Nations. Probably each 
of these States should have a veto on the use of the International Police Force unless itself 
accused of aggression. 

11 See Q. Wright, “The Concept of Aggression in International Law,” this Journat, July 
1935, Vol. 29, p. 373 ff.; “Test of Aggression in the Italo-Ethiopian War,” ibid., Jan. 1936, 
Vol. 30, p. 45 ff. 
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on the other. This difference would seem to consist in the fact that nothing 
is to be considered properly as law, jus, recht, droit, which does not arise from 
the established usage and the conscience of men living in civic society. 
Legislative acts, diplomatic documents, and official pronouncements become 
law only in so far as they express the settled convictions of men. The 
Austinian concept of the ‘‘ Law-giver”’ has validity only to the extent that 
the judge reflects the usages, the conscience, and the will of organized society. 

Law in its generic sense as a system is something quite other than acts and 
ordinances. It is a gradual growth out of long and established usage. It 
is consecrated in many ways through the traditions and institutions of 
organized society. It is not a variable, incoherent congeries of acts, edicts 
and compromises. It is not variable except as time and changing conditions 
may compel adjustments or the application of novel principles of law which, 
in turn, have emerged from human experience. At this crisis of civilization 
when many accepted values are being challenged, it is of supreme importance 
that international law should be reinstated in all its inherent strength 
and dignity. It must no longer be bandied about or mutilated by the ill- 
considered opinions or arbitrary decisions of statesmen or legislators. Its 
historic origins and slow evolution must be clearly understood if we are to 
build a tranquil international order based on sound principles. 

With respect to those who hold to the belief that all law is of religious 
origin, it may be said that they have the advantage of accumulated historic 
evidence. It has been conclusively proven that in all primitive communi- 
ties, and in early civilized States, law was held to be of divine origin. It 
was regarded with reverence and awe, and was entrusted to the guardianship 
and the interpretation of the priestly class. This relationship between 
religion and law has been admirably expressed as follows: 

. religion in its better part with its great emotional appeal has 
done probably more than all other influences to mold the human race 
to a reign of law. We have seen that throughout history it is from the 
priest that the lawyer . . . has received the torch of enlightenment. 
And when the torch was handed to the lawyer the priest still kept the 
sacred fire burning on the altar by his rites and ceremonies enforcing 
the morallaw. The moral law standing behind and upholding the legal 
system and improving as religion has improved, has done more for the 
law than all human statutes. The ordinary man, little of a religionist 
though he be, unconsciously acts from his long inherited training in the 
conception of the moral law. The ideals, faith in the things that are 
good, joy in a well-spent life, hope, mildness, charity and self-control, 
and all things that are of ‘‘good report”’ are yet, though we know it not, 
the most powerful instinctive emotions to make men just and law- 
abiding souls. Nowhere has this essential mingling of law and religion 
been better expressed than by that old lawyer-priest, Bracton, who 
wrote the first great English law book, and who, while his companions 
slept, was toiling upward in the night. ‘Law,’ he said, “‘is called the 
science of the just and right, whose priests some one has said we are.” 

Now and then a noble soul stands forth in the history of the law to tell 
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us that our science is not a low system of chicane, but has truly done 
much for the progress of humanity and more perhaps than all other 
sciences put together. 


Among those who deny or minimize the influence of religion on law are 
to be found many who cling to the idea of a law of nature that transcends 
all other law. The courts constantly refer to “principles of natural justice.”’ 
The law of equity seems to stem back to basic principles of right and wrong. 
“Righteousness”? commonly denotes qualities of character which conform 
to universal standards. Grotius, who influenced so profoundly the formula- 
tion of the law of nations, though convinced of its religious basis, also 
appealed to this natural law which is ‘‘the dictate of right reason, shewing 
the moral turpitude, or moral necessity of any act from its agreement or 
disagreement with a rational nature, and consequently that such an act is 
either forbidden or commanded by God, the author of nature.” ? 

Montesquieu was convinced that ‘le sentiment de la justice est creé 
avant la raison méme.’”’ However we may define this universal sense of 
right, everything would seem to point to the fact that all systems of law have 
their origin in something other than man’s inventiveness and intellectual 
ingenuity. They spring out of the very heart of social relationships, from 
the need to protect human interests. In its crudest beginnings it reflected 
the basic problems of personal relationships long before it could be formulated 
or enjoined either by the judge or the legislator. 

We modern priestly guardians of the sacred law of nations need to remind 
ourselves constantly of its origins in the natural requirements of the inter- 
course of peoples—sailors, traders, and agents of States. We need to free 
ourselves from the narrow, tyrannical notion that the law of nations per- 
tained only to sovereign rulers and was not primarily concerned with the 
precious interests of ordinary men, women, and children. We need to 
return to the earlier concepts of the worth and inviolability of human 
personality as proclaimed by religious precepts. We need to recognize with 
gratitude the controlling and beneficent influence of Popes, priests, and 
diverse religious leaders in the formulation and in the evolution of the 
principles of international law applicable to the relations of peoples. 

International law, in truth, is a law created out of men’s needs and should 
never be confused with materialistic or mechanistic concepts of law which 
seek to control their freedom. The law of nations is a law of liberty to 
guarantee to all peoples the basic freedom from which all other freedoms 
proceed, namely, the inviolability of human personality. The answer to 
Nazism, Fascism, or any other form of totalitarianism, is not to be found in 
legislative enactments or official edicts. It is to be found in a return to those 
moral and spiritual principles which have been laboriously learned through 
social evolution. Puitip MArRsHALL BROWN 


1 The Story of Law, by John M. Zane, p. 446. * De jure belli ac pacis, Bk. I, Ch. I, sec. x. 
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Ba Fe 
DEATH OF DR. JAMES BROWN SCOTT 


Dr. James Brown Scott, a founder of the American Society of Inter- 
national Law in 1906 and of its Journal in 1907, died June 25 at Annapolis, 
Maryland, where he had made his home since his retirement three years 
ago. The first Secretary of the Society and Editor-in-Chief of the Journal, 
Dr. Scott retained both positions until 1924 when he resigned and was made 
Honorary Editor-in-Chief. In 1929, Dr. Scott was elected President of the 
Society and retired ten years later to become its Honorary President. His 
great services to international law and in behalf of the judicial settlement of 
international disputes will be the subject of later appropriate treatment in 
the columns of the Journal. These lines are merely notice of his passing to 
his friends and admirers all over the world. He was buried on June 28 in 
Arlington National Cemetery, in accordance with his wish. He had served 
as a volunteer in the Spanish-American War and was a Major, J.A.G.D., 
U.S. Army, during the first World War. For the present, we shall leave his 
memory in the peace which he so justly earned, with a few words taken from 
the eloquent eulogy pronounced over his flag-draped casket in the Fort Myer 
Chapel by his friend and associate of many years, the Rev. Edmund A. 
Walsh, 8.J., Vice-President of Georgetown University and Regent of its 
School of Foreign Service, who conducted a simple but impressive non- 
sectarian service as Dr. Scott had requested him to do. Spoke Father 
Walsh: 


Wherever on this distracted planet men still hold to the eternal verities underlying the 
temporal vicissitudes of human institutions, there the name of James Brown Scott will 
persist in the remembrance of kindred spirits, strengthening them to resist despair and out- 
face tyranny. . . . For upwards of forty years he has toiled, written, lectured, argued, 
voyaged and voyaged again to distant shores in support of one dominating thought. As 
early as 1906, while Solicitor for the Department of State, he launched his great crusade 
for the recovery of law from the bondage of those legal metaphysicians who would substitute 
expediency and the pragmatic sanction for the moral basis of jurisprudence. This school 
conceived law to be merely the transient and contemporaneous expression of changing social 
conditions, with no permanent core of unchanging principles. They had their day and now 
they have their pay—in the form of that cynical, totalitarian scourge which is reddening 
the horizons of the world with premeditated slaughter. Against that cult of material force, 
legal verbalism and opportunism James Brown Scott invoked the permanent, normal anchor 
of all law and world peace by re-issuing the Classics of International Law. He pointed to 
the rock of salvation—and led the way. . . . To this high mission his life was sealed. In 
this quest for international justice his days were wholly lived and his talents nobly spent. 
His memory will be forever green among those who knew him, revered him and loved him 


GerorGE A. FINcH 

















CURRENT NOTE 
THIRTY-SEVENTH ANNUAL MEETING OF THE SOCIETY 


One of the most successful meetings of the American Society of Interna- 
tional Law was held in Washington, April 30-May 1, at the Hotel Statler, 
in accordance with the notice printed in the last issue of the JouRNAL; and 
this notwithstanding that the Society again was meeting in the midst of a 
world war and under conditions which had made it doubtful whether there 
should be a meeting at all. The annual dinner with which the meeting 
closed as usual was the largest in the history of the Society, over three 
hundred members and their guests being present. 

In opening the meeting on Friday evening, April 30, the President of the 
Society, Mr. Frederic R. Coudert, read a letter from President Roosevelt*in 
which he said in part: 


With war raging on all seas and in far-flung lands, we are face to face 
with the proposition that the alternative to such shocking destruction 
as exists today is a definite body of law accepted and followed by nations 
in their relations with each other. It is not sufficient to hope that inter- 
national problems will automatically adjust themselves. We know too 
well that progress is achieved the hard way. Men on the battlefields 
are dying that civilization may be saved and that law by which we have 
learned to govern our conduct toward our neighbor, and not force, shall 
prevail. The body of law under which our civilization must advance 
must be a steadily growing one, tempered by past experience but capable 
of fulfilling the needs of a rapidly changing world. The world must have 
such law for its dependence. It cannot permit a recurrence of the 
present reign of lawlessness. 

There has scarcely been a time when there was greater need than now 
for constructive thinking looking to the supremacy of law, justice and 
common decency in the relations between nations and their peoples. 
Learned organizations, such as your Society, are in a position to play a 
helpful part. 


Mr. Coudert’s presidential address, which followed the reading of the 
letter, dealt with the general subject of the meeting, namely, the reaffirma- 
tion and methods of implementation of the fundamental principles of inter- 
national law. The address was acknowledged by the members who were 
privileged to hear it as in keeping with the high standard Mr. Coudert’s 
predecessors in office had set and maintained from the very beginning of the 
Society. At the conclusion of his address, Mr. Coudert expressed the convic- 
tion that in order to effect a stable peace based upon law, the United States 
must codperate to the full in establishing and sustaining: 


1. An organization of the Community of Nations capable of main- 
taining and developing international law, preventing aggression, and 
affording means for necessary changes. 
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2. The organization of a judicial system of permanent international 
courts with obligatory jurisdiction over all international controversial 
matters properly and usually cognizable by judicial bodies. 


The Honorable Francis B. Sayre, Special Assistant to the Secretary of 
State, followed with an inspiring address entitled ‘‘ America, the Hope of the 
World,” and the evening’s program was concluded with a very interesting 
extemporaneous informal address by Sir Arthur Salter, Head of the British 
Merchant Shipping Mission at Washington, in which he made some very 
practical suggestions in regard to international coéperation after the present 
war based upon his experience during the last war. 

“The Government of Occupied Territory’ was the subject of the opening 
address on Saturday morning, May 1, by Brigadier General Cornelius W. 
Wickersham, of the United States Army, Commandant of the School of 
Military Government, Charlottesville, Virginia. General Wickersham’s 
address dealt with practical problems involved in military occupation, and 
was ably discussed by Colonel Archibald King, J.A.G.D., United States 
Army, and others. 

“The Punishment of War Criminals” was next on the program, and the 
leading paper was read by Dr. Charles Cheney Hyde, Professor of Interna- 
tional Law and Diplomacy at Columbia University. The discussion of this 
paper was led by Dr. Edwin D. Dickinson, in which he was joined later by 
several other members of the Society. 

The afternoon session on Saturday, May 1, was devoted to the ‘‘Treat- 
ment of Private Property of Aliens in Belligerent Territory.” The leading 
address was delivered by Mr. John P. Bullington, of the Texas Bar, and the 
discussion was led by Mr. Mitchell Carroll, of the New York Bar. Several 
other members also joined in the discussion. 

Following the formal program, there was a business meeting on Saturday 
afternoon at which Mr. Coudert was reélected President, together with the 
other officers. The following members were added to the Executive Council 
to serve until 1946: Clarence A. Berdahl; Richard W. Flournoy; Archibald 
King; James Oliver Murdock; Fred K. Nielsen; Norman J. Padelford; Law- 
rence Preuss; and Durward V. Sandifer. 

The draft resolutions proposed by a committee of officials and members of 
certain legal associations and societies which were printed in the last issue 
of the JourNnat (April, 1943, p. 295), were submitted to the Society for adop- 
tion by Mr. Amos J. Peaslee, the Chairman of the Society’s Committee on 
Coéperation with Other Societies. After considerable discussion as to the 
meaning of certain phrases, the resolutions were adopted in the following 
form: 


Whereas, breaches of the international peace and the suppression of 
international lawlessness are matters of continuing common concern to 
the community of nations; and 

Whereas, the United Nations have determined to prosecute the war 
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to a conclusive victory over the forces of aggression and inhumanity; 
and 

Whereas, the building of institutions of peace is the most distinctive 
enterprise of our time; and 

Whereas, the members of the legal profession, because of their special- 
ized knowledge of the development of law and government, have a par- 
ticular duty to contribute to the formulation of workable plans for the 
preservation of world peace and the solution of problems common to all 
nations; 

Now, Therefore, be it Resolved 

1. That a primary war and peace objective of the United Nations 
is the establishment and maintenance at the earliest possible moment 
of an effective international peace among all the nations based on law 
and the orderly administration of justice; 

2. That the administration of international justice requires a perma- 
nent international judicial system with obligatory jurisdiction; 

3. That instrumentalities, agencies and procedures should be insti- 
tuted and developed to declare and make effective the considered will of 
the Community of Nations. 


Since the war started in 1939, the Society has been cut off from commu- 
nication with practically all of its European and Asiatic membership, and 
many members in the United States and the British Commonwealth of Na- 
tions have been forced to relinquish their memberships because of service in 
the armed forces or for other reasons. This loss of membership has reduced 
the Society’s income to the point where it seemed necessary to take some re- 
medial action. Acting upon the recommendations of a special committee 
appointed last year, the Society at its meeting this year decided to establish 
additional classes of membership in the hope of providing additional income. 
The new memberships may be best explained by reproducing the regulations 
adopted on this subject by the Executive Council as the result of the So- 
ciety’s action. They are as follows: 


Contributing Members: 


1. On the nomination of two members in regular standing and upon 
payment of ten dollars dues for each year, any person may be elected by 
the Executive Council a contributing member. 

2. Any member of the Society heretofore elected may become a con- 
tributing member upon written notice to the Treasurer and payment 
of the annual sum of ten dollars if he has not yet paid his regular dues 
for the current year or five dollars if such dues have heretofore been paid. 

3. Contributing members shall be entitled to all the privileges of 
annual members. The holders of these memberships will be designated 
as such in the roster of members. 

4. Any contributing member may become an annual member upon 
written notice to the Treasurer before the expiration of the current year, 
and shall thereafter pay only the regular dues. 

5. Upon failure to pay dues for one year a contributing member may 
in the discretion of the Executive Council be suspended or dropped from 
membership. 
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Supporting Members: 


The regulations regarding contributing members apply mutatis 
mutandis to supporting members except that the annual dues for the 
latter class are twenty-five dollars. 


Patrons: 


1. Upon payment of five thousand dollars or more, or upon filing with 
the Executive Council of satisfactory evidence establishing that the So- 
ciety has been made the beneficiary of such a sum, any person eligible 
for annual membership and any member heretofore elected may be 
elected by the Executive Council a Patron of the Society and shall have 
the full privileges of life membership. The above-mentioned payment 
or evidence shall be in lieu of dues, 

2. A Patron of the Society shall continue to be indicated as such even 
after his death. 

3. As a token of the Society’s appreciation, the names of its Patrons 
shall be listed in each issue of the Journal. 

4. Upon payment of five thousand dollars or more, or upon filing with 
the Executive Council of satisfactory evidence that the Society has been 
made the beneficiary of such a sum, the Executive Council may declare 
a deceased person to be a Patron of the Society posthumously. The 
name of such a person shall be listed as a Patron in each issue of the 
Journal under the heading ‘‘In Memoriam.” 


In addition, the Executive Council recommended that the fee for life mem- 
bership be increased from one hundred to two hundred dollars. Receipts 
from all life memberships are invested and the income applied as annual 
dues. Theincome from an investment of one hundred dollars is now approx- 
imately only half of what it was when this form of membership was estab- 
lished years ago. It is hoped that the proposed increased amount will bring 
a return on the investment equivalent to the original amount intended. 
This recommendation of the Executive Council will be acted upon in the form 
of an amendment to the Constitution at the Society’s next annual meeting. 

At the closing dinner on Saturday evening, President Coudert presided 
as Toastmaster, and the speakers were Mr. Mitchell B. Carroll, Vice Chair- 
man, Section of International and Comparative Law of the American Bar 
Association; Honorable Owen J. Roberts, Associate Justice of the Supreme 
Court of the United States; His Excellency Dr. A, Loudon, Ambassador of 
The Netherlands; Major General E. M. Bethouart, Head of the French 
Military Mission; and Honorable Hugh Gibson, former American Ambassa- 
dor to Belgium and Brazil. 

The Proceedings of the meeting containing the full texts of all of the 
addresses and a verbatim account of the oral discussions have been printed 
and are available to members and subscribers at the regular price of $1.50. 

GerorGE A. Fincu 
Secretary 














CHRONICLE OF INTERNATIONAL EVENTS 


For THE Periop Fresruary 16, 1943-May 15, 1943 


(Including earlier events not previously noted) 


WITH REFERENCES 


Abbreviations: B. J. N., Bulletin of International News; C. S. Monitor, Christian Science 
Monitor; Cmd., Great Britain, Parliamentary papers; Cong. Rec., Congressional Record; 
D. S. B., Department of State Bulletin (replacing Treaty Information Bulletin and Press 
Releases); Ex. Agr. Ser., U. 8. Executive Agreement Series; G. B. T. S., Great Britain 
Treaty Series; L. N. 7’. S., League of Nations Treaty Series; P. A. U., Pan American Union 
Bulletin; U. S. T. S., U. S. Treaty Series. 


January, 1943 


20 CZECHOSLOVAKIAN REcOGNITION. Announcement made of intention to recognize 
the Government-in-exile by Colombia, Ecuador and Venezuela. United Nations 
Review (N. Y.), Feb. 15, 1948, p. 59. 


22 Pouanp. Sent note on German terrorism in Poland to Governments of the United 
Nations. Text: Free Europe (London), Feb. 12, 1948, pp. 63-64; United Nations 
Review (N. Y.), Feb. 15, 1943, p. 79; Polish Review (N. Y.), Feb. 8, 1948, p. 15. 


29/February 15 Canapa—Unirep Srates. The 1943 Halibut Fishery Regulations, pre- 
pared by the International Fisheries Commission, were approved on behalf of Can- 
ada by an Order in Council of Jan. 29, 1948, and by the President of the United 
States on Feb. 15, 1948. D.S.B., March 13, 1948, p. 224. Text: Federal Register, 
March 2, 1943, pp. 2608-2610. 


February, 1943 
5 Cutna—Iraq. Exchanged ratifications at Ankara, Turkey, of the treaty of friend- 
ship signed March 16, 1942. N.Y. Times, Feb. 7, 1943, p. 18; D. S. B., April 24, 
1943, p. 355. 


12 SwepDEN—Unirep Srates. Royal decree established deduction of 29% tax from 
dividends paid by Swedish corporations to foreign individuals. In accordance 
with the convention and protocol for avoidance of double taxation, signed March 
23, 1939, the tax is limited to 10% for persons residing in the United States. 
D. S. B., May 8, 1948, p. 422. 


15 CuIna—NETHERLANDS (in exile). First Dutch Minister to China was appointed. 
B. I. N., Feb. 20, 1943, p. 177. 


18 CuianG, Kat-sHeEK, Mapame. Addressed the United States Congress. Texts of 
addresses: Cong. Rec. (daily), Feb. 18, 1943, pp. 1114 and 1142-1143. 


18 Peru—Unirep Srates. Agreement signed by the Defense Supplies Corporation, 
a Reconstruction Finance Corporation subsidiary, and the Government of Peru, 
providing for an air transportation network to facilitate the rubber program. 
D. S. B., Feb. 20, 19438, p. 175. 


18 UnitepD SraTtES—VENEZUELA. Effected health and sanitation agreement by ex- 
change of notes at Caracas. A decree, issued March 26, 1943, by the President 
of Venezuela, created the Oficina Cooperativa Interamericana de Salud Publica, in 
accordance with terms of the agreement. D. 8S. B., April 24, 1943, p. 354. 
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CHINA—SWEDEN. Announcement was made in Stockholm that Sweden will relin- 
quish extraterritorial rights in China and has so notified China. N. Y. Times, 
Feb. 21, 1943, p. 5; London Times, Feb. 23, 1948, p. 3. 


Lenp-LEASE AGREEMENTS. List of countries with which the United States has 
agreements. D.S. B., Feb. 27, 1948, p. 195. 


New ZEALAND—UNITED States. New Zealand has accepted principles of the lend- 
lease agreement with Great Britain as governing its relations with the United 
States. D.S. B., Feb. 27, 1943, p. 195. 


AusTRALIA—UNITED States. Australia has accepted the principles of the lend-lease 
agreement with Great Britain as governing its relations with the United States. 
D. S. B., Feb. 27, 1943, p. 195. 


25-May 7 Potanp—Sovier Russia. Polish Government in London maintained that the 


status quo respecting Poland’s frontiers prior to Sept. 1, 1939, was in force. Text 
of statement: London Times, Feb. 26, 1943, p. 3; N. Y. Times, Feb. 26, 1943, p. 4. 
On Feb. 26 the Polish National Council issued statement containing second claim. 
N. Y. Times, Feb. 27, 1943, p. 4; B. I. N., March 6, 1948, p. 227. The Czecho- 
slovakian Ambassador to the United States declared March 10 his country would 
be ready to use its good offices in assisting to solve the Polish-Russian differences. 
N. Y. Times, March 11, 1943, p. 2. On March 1, the Soviet Embassy issued a 
statement by the Secretary of the Presidium of the Supreme Soviet regarding aims 
of the Red Army in respect to seizure of foreign countries or subjugation of other 
peoples. B. J. N., March 6, 1943, p. 233. On March 4 the Polish Government 
authorized issuance of a statement in reply to Russian declaration of March 1. 
Text: London Times, March 5, 1948, p. 3. Ina personal letter to a newspaper cor- 
respondent on May 4, Premier Stalin stated he wished for a strong free Poland after 
the war, and offered a mutual aid pact against Germany. Text of letter: Russian 
Embassy Information Bulletin (Washington), May 8, 1943, p. 1; N. Y. Times, 
May 6, 1943, pp. 1,4. Radiophoto: N. Y. Times, May 7, 1943, p.4. 4,000-word 
statement of Vice-Commissar for Foreign Affairs, dated May 6, accused Polish 
Government of espionage. The Polish Government replied May 7. Texts of 
both statements: NV. Y. Times, May 8, 1943, p. 6. Polish statement: London 
Times, May 8, 1943, p. 3. 


March, 1943 


1 


1 


Atiantic Cuarter. Gen. Giraud at Algiers pledged adherence to the Charter. 
N. Y. Times, March 2, 1943, p. 8. 


CoMMUNICATION WITH PERSONS IN ENEMy TERRITORY. United States Department 
of State issued restrictions governing transmission of messages to or from enemy 
territory. Text of restrictions: D. S. B., April 10, 1943, pp. 296-297. 


ARGENTINA—GREAT Britain. Decree authorized Argentine manufacture of arms. 
munitions, etc., for Great Britain with that country supplying the raw materials. 
N. Y. Times, March 3, 1943, p. 8; B. J. N., March 20, 1943, p. 264. 


Cuite—Unirep States. Signed mutual aid pact at Washington. Text is secret. 
D. S. B., March 6, 1943, p. 208. 


Ecypt—Unirep Srates. Signed agreement in Cairo concerning status of United 
States troops in Egypt. N. Y. Times, March 6, 1943, p. 3. 


Canapa—Unitep Srates. Exchanged notes at Washington continuing in force 
the agreement of Dec. 3, 1940, regarding air transport services. Texts: D. S. B., 
March 6, 1943, pp. 210-211; Ex. Agr. Ser. No. 314. 
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Curna—Po.anp (in exile). First Polish Ambassador presented his credentials. 
N. Y. Times, March 7, 1943, p. 31. 


7/17 French Nort Arrica. Gen. Giraud’s order of March 7 repudiated all decrees 


issued by Vichy since the armistice relative to the status of the native Jew in Al- 
geria. N.Y. Times, March 8, 1943, p. 1. Text of order: p. 5. On March 17 
Gen. Giraud repealed all anti-Jewish decrees, restored elective municipal assem- 
blies, and issued five ordinances, one of which abrogated the Cremieux Decree of 
1870. N.Y. Times, March 18, 1943, p. 5. 


7/22 Iraq—Unitrep Nations. In Law No. 24, dated March 7, the Government of Iraq 


10 


10 


10 


13 


15 
16 


18 


granted the forces of the United Nations, for the period of their presence in Iraq 
for purposes of the present war, the immunities and privileges enjoyed by British 
forces under par. 2 of the annex to the Treaty of Alliance between Iraq and Great 
Britain, concluded June 30, 1930. Despatch of March 22 reported Iraqi regula- 
tions had been issued in accordance with Law No. 24. D. S. B., May 8, 1943, 
p. 421. 


AUSTRALIA—SovigeT Russia. Resumed diplomatic relations after a 30-year inter- 
val. London Times, March 11, 19438, p. 3; B. J. N., March 20, 1943, p. 264. 


Great BriraInN—SwEDEN. Swedish Foreign Minister Gunther rejected British 
protests against Swedish construction of fishing boats for a German firm on the 
grounds they could be used as minesweepers. N.Y. Times, March 11, 1943, p. 8. 


JaPAN—UNITED States. United States Department of State announced Japan had 
declared unacceptable the United States proposal for an exchange of their nationals 
on Aprill. N.Y. Times, March 11, 1943, p. 4; D. S. B., March 13, 1943, p. 217. 


FrencH Unity. French National Committee announced memorandum of Feb. 23 
to Gen. Giraud, asking incorporation of the administration of the territories in 
North and West Africa within the framework of the French National Committee. 
Summary: B. J. N., March 20, 1943, p. 268. Text: VN. Y. Times, March 14, 1943, 
p. 8; London Times, March 15, 1943, p. 3. Text of de Gaulle’s message: N. Y. 
Times, March 16, 1943, p. 1. 


FINLAND—GERMANY. Signed trade agreement. B. 7. N., March 20, 1943, p. 267. 


BanamMas—UnIitTepStratss. Signed agreement forimportation of agricultural workers 
into the United States. D. S. B., April 10, 1943, p. 312. 


Mexico—Untrep States. Signed agreement at Washington regarding mutual aid 
in prosecution of the war. D.S. B., March 20, 1943, p. 251. 


18-April10 Frencn Uniry. Fighting French Military Mission in Washington announced 


22 


22 


allegiance of French Guiana to Gen. Giraud. N.Y. Times, March 19, 1948, pp. 1, 2. 
Lieut. Col. LeBel has taken over temporary control of the colony according to 
announcement of March 25. N. Y. Times, March 26, 1943, p. 4. On April 10 
the French Mission at Washington announced restrictive measures against Jews 
in French Guiana had been ended. WN. Y. Times, April 11, 1948, p. 33. 


Axis Powers. Axis radios announced full agreement reached on a new order “based 
on justice and peace’’ and joint war efforts by representatives of Germany, Italy 
and Japan. N.Y. Times, March 23, 1943, p. 3; London Times, March 23, 1943, 
p. 3. 

Lresanon. Announcement made that Gen. Catroux had proclaimed the restoration 


of the free constitution of the Republic of Lebanon. London Times, March 23, 
1943, p. 3. 
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GREECE (in exile). Prime Minister Churchill of Great Britain announced that the 
Greek Government had moved to Cairo, Egypt. N. Y. Times, March 26, 1948, 
p. 5. 

JAPAN—Soviet Russia. Signed protocol at Kuibyshev renewing for one year their 
fisheries pact. N.Y. Times, March 26, 19438, pp. 1, 4. 


Syria. New government was formed. Free elections to be held within the next 
three months under government supervision. London Times, March 26, 1943, 
p. 3. 


April, 1943 


1 


12/22 


/ 


16 


16 





Frencu Unity. Gen. Giraud sent to Gen. de Gaulle a memorandum proposing a 
basis for French unity. Text: N. Y. Times, April 20, 1943, p. 4. On April 15 
the Fighting French reply was sent to Gen. Giraud. N. Y. Times, April 21, 
1943, p. 138. Text: N. Y. Times, April 22, 1943, p. 10; London Times, April 22, 
1943, p.3. Summary: B. J. N., May 1, 1943, pp. 401-402. 


Prizes oF War. United States Presidential Proclamation No. 2582, extended to 
the Government of New Zealand reciprocal privileges with respect to prizes taken 
into each other’s territorial waters. New Zealand had already consented to like 
treatment. D.S. B., April 10, 1943, p. 296. 


AMERICAN-MexicaNn Ciams Commission. Edgar E. Witt, Charles McLaughlin 
and Samuel M. Gold took oaths of office as members of the Commission, established 
pursuant to provisions of the Settlement of Mexican Claims Act of 1942, approved 
Dec. 18, 1942. D. S. B., May 8, 1943, p. 420. 


JaMaica—Unrrep Srates. Announced signature of an agreement providing for 
importation of agricultural workers into the United States. D. S. B., April 10, 
1943, pp. 312-313. 


PERMANENT Court OF ARBITRATION. United States announced designation of Green 
H. Hackworth as a member, to succeed himself for a six-year term, terminating 
March 9, 1949. D.S. B., April 10, 1943, p. 313. 


War DecuaraTion. Bolivia declared war on Axis Powers. N.Y. Times, April 8, 
1943, pp. 1, 10; B. J. N., April 17, 1943, p. 356. 


Inan—Unirep States. Signed reciprocal trade pact at Washington. N. Y. Times, 
April 9, 1943, p. 5; D. S. B., April 10, 1943, p. 299. Analysis: pp. 300-312. 


PRISONERS OF War. United States Department of State replied on April 12 to the 
Japanese Government’s communication of Feb. 17, 1943, relative to Japanese 
treatment of American aviators. Text: N. Y. Times, April 22, 1943, p. 2; D.S. B., 
April 24, 1943, pp. 337-339. On April 22 President Roosevelt issued statement 
announcing Japanese execution of United States prisoners of war and pledging 
punishment of those responsible. Text: Cong. Record (daily), April 22, 1943, p. 
3738; N. Y. Times, April 22, 1943, p. 4; D. S. B., April 24, 1943, p. 337. 


MartTINIQvuE. Ina letter to the Associated Press, received in San Juan, Puerto Rico, 
Admiral Georges Robert outlined three conditions which would cause him to join 
the Allies against Germany. WN. Y. Times, April 17, 1943, pp. 1, 4. Gen. Gi- 
raud’s memo to Gen. de Gaulle of April 1 proposed control of Martinique. Sum- 
mary: N. Y. Times, April 18, 1943, p. 25. 





Wortp War—Peace. Spanish Foreign Minister Gen. Count Gomez de Jordana 
stated that Spain is willing to offer good services in the cause of a speedy and just 
peace and to collaborate in the negotiation of treaties to lessen the danger of future 
wars. Excerpts: N. Y. Times, April 17, 1943, pp. 1, 5. 
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17 LEAGUE OF NaTIONS—FRANCE. Announcement made that Gens. Giraud and de 
Gaulle still consider France a member of the League, thus repudiating the French 
withdrawal of April 19, 1941. N. Y. Times, April 18, 1943, p. 20; May 2, 1943, p. 
21; B. I. N., May 1, 1943, p. 401. 


17-30 PoLaNnpD (in exile)—Soviet Russia. International Red Cross at Geneva acknowl- 
edged receipt of communications from the Polish Government in London and the 
German Red Cross requesting inquiry by an international committee on the dis- 
covery of Polish officers’ bodies near Smolensk, the men having been captured 
during the 1939 campaign. N. Y. Times, April 20, 1943, p. 10; London Times, 
April 17, 1943, p. 3, and April 20, p. 4. Russian note of April 25 broke off diplo- 
matic relations over the accusation that Russia had killed Polish army officers. 
N.Y. Times, April 27, 1943, p. 4; London Times, April 27, 1943, p.4. Text: Rus- 
stan Embassy Information Bulletin (Washington), April 29, 1943, p.1. In astate- 
ment on April 28 the Polish Government again asked release of Poles in Russia 
and reaffirmed its loyalty to the United Nations. Text: N. Y. Times, April 29, 
1943, p. 6; London Times, April 29, 1943, p. 3. Text of Pravda editorial denouncing 
the Sikorski régime: N. Y. Times, April 29, 1943, p. 7. As of April 30 Poland con- 
sidered its request to the International Red Cross had lapsed. London Times, 
May 1, 1943, p. 4. 


18 GrerMANY—TorkKEY. Signed barter agreement at Ankara. N. Y. Times, April 20, 
1943, p. 10; London Times, April 22, 1943, p. 3. 

19 GERMANY—SwWEDEN. Swedish Foreign Office announced formal protest against 
German attack on Swedish submarine Draken in Swedish territorial waters. N.Y. 
Times, April 20, 1943, p. 7. According to the German radio, on April 23 Germany 
had rejected Sweden’s protest. B. JI. N., May 1, 1943, p. 405. A new note to 
Germany on April 24 stated anchored mines had been found in territorial waters 
and warned that Swedish naval units had been ordered to take action on ships 
of any belligerent Power found committing warlike acts within Swedish territory. 
B. I. N., May 1, 1948, p. 415. 


19-29 ReruGrEs CoNFERENCE. British and American representatives met at Hamilton, 
Bermuda. Text of address of Chairman of American delegation: D. S. B., April 
24, 1943, pp. 351-353. It was agreed that mass migration is impossible. N. Y. 
Times, April 22, 1943, p. 10. Issued joint communiqué on April 29. Text: 
D.S. B., May 1, 1948, p. 388; N. Y. Times, April 30, 1943, p. 9. 


Prisoners OF War. British Foreign Secretary announced in House of Commons a 
reply to British note of Feb. 11 last to Germany (contents not made public. Lon- 
don Times, Feb. 12, 1943, p. 2), in which that Government stated different views 
on the shackling of prisoners and insisted on compliance with its earlier demand. 
Mr. Eden said his Government would continue to press for abandonment of 
shackling by Germany. B. J. N., May 1, 1943, pp. 407-408; London Times, 
April 22, 1943, p. 8. 


26/May1 MarriniqueE—UniTep States. By note of April 26 the United States severed 
political ties and abrogated all agreements with Martinique. N. Y. Times, May 
1, 1943, p. 2. Text: D. S. B., May 1, 1943, p. 359. Admiral Robert replied on 
May 1. Text: N. Y. Times, May 5, 1943, p. 4. 

27/May 5 Untrep Nations DectaraTion—Bo.ivis. Bolivia adhered to the Declara- 


tion on April 27, and President Pefiaranda signed the Declaration on May 5 during 
his stay in Washington. D.S. B., May 8, 1943, p. 421. 


27/May 7 Frencu Unity. Text of Gen. Giraud’s note inviting Gen. de Gaulle to meet 
him at Marrakesh or Biskrah to discuss French unity: N. Y. Times, May 10, 1943, 
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p. 4. Annex to the note contained proposals on unity. Texts in translation: 
N.Y. Times, May 11, 1948, p. 5. Gen. de Gaulle replied on May 7, insisting on a 
meeting at Algiers and proposing a French central authority in Algiers, from which 
Gen. Giraud as French Civil and Military Commander in Chief in North Africa 
would be excluded. Summary: N. Y. Times, May 19, 1943, p. 9. 


29 Cotomspia—Soviet Russia. First Colombian Minister was appointed. N. Y. 
Times, April 30, 1943, p. 6. 


30 Mexico—Unirep States. Reached agreement for the temporary migration of 6,000 
non-agricultural workers from Mexico. D.S. B., May 1, 1943, pp. 376-377; N. Y. 
Times, May 2, 1943, p. 21. 


May, 1943 
1 FINLAND—UNITED Srates. Finland made payment of interest on loan of $24,- 
000,000, granted during 1940. N. Y. Times, May 13, 1943, p. 10. 


1 Statin, JosepH. Order of the Day lauded United Nations’ war effort and called for 
peace based on unconditional surrender of Germany. WN. Y. Times, May 1, 1943, 
p.1. Text: p. 8. 


3 PaNnaAMA—UNITED SratEs. United States Congress approved a Joint Resolution 
authorizing the execution of certain obligations under the treaties of 1903 and 1936, 
and other commitments. D. S. B., May 8, 1943, p. 421. Text: Public Law 48, 
78th Cong. (See editorial comment, infra, p. 482.) 


4-10 American RepusBLics—UNITEpD Srates. Following an announcement of March 23 
of a decision to raise their legations to the rank of embassies, the ambassadors from 
the following countries presented their letters of credence: Guatemala, El Salvador, 
Nicaragua, Honduras, Dominican Republic, Haiti, Colombia, Costa Rica and 
Panama. N. Y. Times, May 5, 1943, p. 5; D. S. B., May 8 and 15, 1943, pp. 
410-420, 431-432. 


5 Brazit—Paraauay. Brazil cancelled old debt of Paraguay, a war indemnity 
dating to cessation of hostilities in 1872. N.Y. Times, May 6, 1943, p. 8. 


8 Germany (Free). National Conference of Free Germans opened at Mexico City. 
Elected some leaders of Allied nations as honorary members. Voted to strengthen 
German anti-Nazi front in Mexico, to fight fifth columns and to denounce Nazi 
elements in Mexico. N. Y. Times, May 9, 1948, p. 19. 

9 Woritp War—Peace. In a speech at Almeria, Spain, General Franco issued an 
appeal for peace. Excerpts: N. Y. Times, May 11, 1948, pp. 1, 5. 

11 CoLomB1A—CZzEcHOSLOVAKIA (in exile). First Czech minister presented his creden- 
tials. N.Y. Times, May 12, 1943, p. 3. 

12 ALIEN Property. Announcement was made of an auction to be held in the United 
States, disposing of 285 concerns owned by German, Japanese and Italian firms. 
Many are in the chemical and dyestuffs industry. N. Y. Times, May 13, 1943, 
p. 5. 

12 France (Vichy)—Urvuevay. Diplomatic relations broken off by Uruguay. N. Y. 
Times, May 13, 1943, p. 6. 


12 Trset. Announcement was made that the Tibetan Government had agreed to per- 
mit transportation of non-military supplies from India to China via Tibet. WN. Y. 
Times, May 13, 1943, p. 10. 

12 Wortp War. A special communiqué from Allied headquarters in North Africa 


stated all organized Axis resistance in Tunisia had ended. WN. Y. Times, May 13, 
1943, p. 3. 
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12/13 Benes, Epvarp. Arrived at the White House on May 12 and addressed both Houses 
of Congress May 13. Cong. Record (daily), May 13, 1943, pp. 4898-4399, 4429- 
4430. 


13 CanapDA—UNITED Srates. Department of National Defense at Ottawa announced 
completion of a reciprocal agreement providing medical and dental care for the 
armed forces. N. Y. Times, May 14, 1943, p. 12. 


15 Germany. Announcement made that Adolf Hitler had signed a decree continuing 
indefinitely his tenure of office. N. Y. Times, May 16, 1943, p. 1. The action 
must be approved by the Reichstag. 


15 Tunis. Communiqué, issued by the Resident General of Tunis, announced that 
Gen. Giraud had deposed the Bey of Tunis. N.Y. Times, May 16, 1943, p. 1. 


INTERNATIONAL CONVENTIONS 


INTER-AMERICAN RADIO COMMUNICATIONS CONVENTION. Havana, Dec. 13, 1937. 
Adhesion: Bahamas (by Great Britain). D.S. B., April 10, 1948, p. 313. 
INTER-AMERICAN RapDIO COMMUNICATIONS ARRANGEMENT. Revision. Santiago, Chile, 
Jan. 26, 1940. 
Ratification: Brazil. March 25, 1943. D.S. B., May 8, 1943, p. 422. 
Narcotic Druae TraFrFic. Procés-verbal. Geneva, June 26, 1936. 
Ratification: Colombia. March 11, 1948. D.S. B., May 22, 1943, p. 458. 
NortH AMERICAN REGIONAL BroapcasTING. Havana, Dec. 13, 1937. 
Adhesion: Bahamas (by Great Britain). D.S. B., April 10, 1943, p. 313. 
Oprum CoNVENTION, 2d. The Hague, Jan. 23, 1912. 
Adhesions: 
Paraguay. March 17, 1943. D.S. B., May 1, 1948, p. 390. 
Saudi Arabia. D.S. B., March 6, 1943, p. 211. 
Dorortuy R. Dart. 








CIRCUIT COURT OF APPEALS, NINTH CIRCUIT 
UNITED StaTEs Vv. FULLARD-LEO, ET AL.* 


February 1, 1943, as amended March 4, 1948 


Action by the United States to quiet title to Palmyra Island situated about 900 miles 
south of Honolulu. Ownership claimed by the United States under cession of public lands 
from Hawaii at the time of its annexation in 1898. Private holders of record claim under 
conveyances from original explorers who took possession in 1862 by authority of and in the 
name of the King of the Hawaiian Islands, who, on June 18 of that year, proclaimed the 
island a part of his domain. Documentary proof of conveyance of title from the King to 
the original explorers could not be found and the private holders claimed under a lost grant. 

Held: that title to the island was in the King of Hawaii who passed it to the United States 
by cession; that possession by private individuals and taxation of the island are not sufficient 
to sustain the claim of title by loss of grant. There must be proof of an adverse, exclusive 
and uninterrupted possession of 20 years, which was not established. 

HEAty, Circuit Judge, dissenting. 


Appeal from the District Court of the United States for the Territory of 
Hawaii; D. E. Metzger, Judge. 

Action by the United States of America against Leslie Fullard-Leo and 
others to quiet title to Palmyra Island. From a judgment dismissing the 
action, the plaintiff appeals. 

Reversed. 

Before Garrecht, Haney, and Healy, Circuit Judges. 

Haney, Circuit Judge. 

Appeal was taken from a judgment dismissing an action brought by ap- 
pellant to quiet title to Palmyra Island. 

Palmyra Island is an atoll comprising some 52 islets surrounding three 
deep-water lagoons, and is situated about 900 miles south of Honolulu. 
Many of the islets are covered with trees and tropical vegetation. It was 
discovered by Captain Sawle of the American ship Palmyra on November 6, 
1802. 

There was evidence, excluded by the court below, that one G. P. Judd, on 
October 19, 1859, visited the island and left ‘‘a bottle containing notice of 
taking possession.”’ 

Prior to February 26, 1862, Wilkinson and Bent, naturalized citizens of 
the Kingdom of Hawaii, made a “‘representation”’ to the Kingdom. The 
“‘representation”’ itself cannot be found. The minutes of a meeting of the 
Cabinet Council on February 26, 1862, contain the following: 

P. Kamehameha read a Representation from Z Bent & Mr. Wilkinson, 
about the Island Palmyra, requesting that the Island should be con- 
sidered a Hawaiian possession & be placed under the Hawaiian Flag. 


After some discussion it pleased the King to direct the Minister of the 
Interior, to grant what the Petitioners apply for, following the precedent 


* 133 F. 2d 743. Certiorari denied by the Supreme Court of the United States May 10, 
1943. 
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of the Resolution regarding the Island Cornwallis & without exceeding 
the same. 

The ‘‘precedent”’ referred to an expedition regarding a similar situation, 
the facts concerning which will be related before continuing the chronology 
of Palmyra Island. 

The precedent of the resolution regarding Cornwallis Island was: On May 
24, 1858, one Adams submitted a letter to the Minister of Interior stating 
that he was desirous of taking possession of an island or islands in the North 
Pacific in the name of the Hawaiian Government, provided that the Gov- 
ernment would grant him certain rights. On May 31, 1858, Adams entered 
into a contract with the Minister of the Interior on behalf of the Hawaiian 
Government, by which Adams was given “‘the exclusive right for five years 
of taking guano or any other produce which may be found on any Island or 
Islands in the North Pacific Ocean taken possession of, in the name of His 
Majesty King . . . by Samuel Clesson Allen in the Schooner Kalama.”’ 
There followed definite provisions respecting payment to the Government, 
operation of the business by Adams and avoidance of the contract by default. 
A provision below the signatures was ‘‘ that if it shall afterwards appear, that 
any Island or Islands which have been taken possession of by L. C. Allen in 
the name of H. Majesty . . . had been previously taken possession of by a 
foreign power—then, this contract shall be void, so far as relates to such 
Island or Islands.”’ On the same day a commission was issued to Allen 
empowering him to take possession in the name of the King ‘‘any Island or 
Islands in the North Pacific which are not in the possession of any other 
Government, or any other people. . . .” 

On July 12, 1858, Allen reported that on June 14, 1858, he took possession 
of Cornwallis Island. The minutes of the Privy Council of July 27, 1858, 
disclose that the report was read, and a resolution adopted stating that the 
island was “‘to be considered as part of His Majesty’s Domain.” 

The court below found that the contract with Adams “was rescinded by 
the Minister of Interior, as to Cornwallis Island, shortly thereafter when it 
was discovered that that island had been annexed by the United States prior 
to the time when Allen arrived there on June 14, 1858,” and that the ‘‘ Min- 
ister of Interior wrote to Adams on October 16, 1858, that the Government 
was embarrassed when it learned that the Island Cornwallis (later known as 
Johnston Island) taken under Allen’s commission, had already been annexed 
by the United States.”’ 

Returning to the Wilkinson and Bent chronology, we find that on the day 
following the passage of the resolution, a newspaper in Honolulu contained 
the following: 

The Sloop Louisa has been purchased by J. Wilkinson, and is now 
being fitted for a southern expedition, under command of Captain Zenas 


Bent. We understand she will take possession of an island during her 
cruise. ... 
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On March 1, 1862, the Minister of the Interior wrote Wilkinson and Bent 
in part as follows: 

. . . Lam authorized to state on the part of His Majesty’s Govern- 
ment that they consent to the taking possession of the island Palmyra 
. . . for the purpose of increasing the trade and commerce of this King- 
dom, as well as offering protection to the interests of its subjects— 

I have the honor to forward with this dispatch the authority . . . to 
take possession of the above mentioned island of Palmyra, and I beg to 
request that after having executed the orders contained in the commis- 
sion, you will report the fact to this Department. . . . 


The commission referred to was dated the same day, signed by the King 
and the Minister of the Interior and authorized Bent ‘‘to take possession in 
our name of Palmyra Island . . . not having been taken possession of by 
any other government or any other people.’ It also contained directions as 
to the method of taking possession, as follows: “‘. . . by erecting thereon a 
short pole, with the Hawaiian flag wrapped around it and interring at the 
foot thereof a bottle well corked containing a paper signed by him in the 
following form, viz.: ‘ Visited and taken possession of by order of His Maj- 
esty King Kamehameha IV, for him and his successors on the Hawaiian 
throne, by the undersigned ...’.. .” 

A “‘Memoranda”’ published in the government gazette on June 14, 1862, 
stated that Captain Bent had sailed on March 28, 1862, and had arrived at 
Palmyra Island on April 6, 1862. 

On June 16, 1862, Bent wrote the Minister of the Interior stating that he 
had taken “possession of Palmyra Island, in the name of His Majesty on 
April 15, 1862; that he left on the island one white man and four Hawaiians; 
that he planted some vegetables thereon; and that he proposed to return to 
the island in about ten days. On June 18, 1862, the Minister of the Interior 
published a “‘ Proclamation” in the gazette reciting that Captain Bent had 
taken possession of Palmyra Island on April 15, 1862, and ‘This is to give 
notice, that the said island, so taken possession of, is henceforth to be con- 
sidered and respected as part of the Domain of the King of the Hawaiien 
Islands.” 

Bent conveyed all his “right, title and interest”’ in the island to Wilkinson 
on December 24, 1862. In 1885, Pacific Navigation Company, a Hawaiian 
corporation, became a successor in interest to Wilkinson after previous con- 
veyances. Assessment for taxes was made against the corporation in 1885, 
1886, 1887, the valuation of the island being fixed at $1,000. The corpora- 
tion disposed of its interest in the island during the last named year, and no 
taxes were levied against the island until 1911. 

Hawaii was a monarchy from 1795 to 1893 when the monarchy was abol- 
ished and after an intervening provisional government a republic was estab- 
lished. The joint resolution of Congress, approved July 7, 1898, 30 Stat. 
750, recited that the Government of the Republic of Hawaii had consented 
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“to cede absolutely and without reserve to the United States of America 
all rights of sovereignty of whatsoever kind in and over the Hawaiian Islands 
and their dependencies, and also to cede and transfer to the United States 
the absolute fee and ownership of all public, Government, or Crown lands 

. and all other public property of every kind and description belonging 
to the Government of the Hawaiian Islands. . . .” It provided that the 
cession was accepted and that the Hawaiian Islands and their dependencies 
were “annexed as a part of the territory of the United States and are subject 
to the sovereign dominion thereof, and that all and singular the property and 
rights hereinbefore mentioned are vested in the United States of America. 
Though the resolution was passed July 7, the formal transfer was not 
made until August 12, when, at noon of that day, the American flag was 
raised over the government house, and the islands ceded with appropriate 
ceremonies to a representative of the United States.” Territory of Hawaii 
v. Mankichi, 190 U. 8. 197, 209, 23 S. Ct. 787, 47 L. Ed. 1016. 

The court below stated that appellant had asked it to take judicial notice 
of ‘U.S. Senate Document 16, 55th Congress, 3rd Session. Message of the 
President of the United States transmitting the Report of the Hawaiian 
Commission in pursuance of the Joint Resolution to provide for annexing 
the Hawaiian Islands to the United States”’’; that in such document an item- 
ized inventory of all government property and lands and interests in lands; 
that Palmyra Island is not listed as government property, but is listed as a 
part of the Hawaiian group; and that the report contains the following: 

The Public Domain.—The statistics available in regard to the public 
lands belonging to the Republic of Hawaii at the time of the cession to 
the United States are not of that absolute or definite character that they 
can be accepted as conclusive of areas and values. 

The frequent radical changes in the past years in the methods of con- 


trol and of sales and leases and transfers of lands under the direction of 
the Crown . . . have made it difficult to arrive at exact figures... . 


The court below also stated that the evidence showed that “extensive and 
exhaustive search has been made to ascertain if Palmyra Island was ever 
publicly designated, classified, or known as Crown land or public domain, 
during or after the time of the Monarchy. Nothing of the kind can be 
found.” 

On February 11, 1905, the Attorney General of the Territory of Hawaii 
wrote the Governor of the Territory in answer to a request by the Governor 
for an opinion as to the jurisdiction of the Territory over the various small 
guano islands to the northwest of Kauai. In it the Attorney General stated: 
“Palmyra Island seems to have been acquired during the reign of Kame- 
hameha IV, by a proclamation signed by him, dated the 15th day of June, 
1862.” He further stated: 


I believe that from these records the government’s right to lease 
the islands, or any privileges thereon, is clear; also to lease the same, as 
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suggested in your letter. The fact of making such leases, and the lessees 
taking possession thereunder, recognizing the Territory of Hawaii as 
the landlord would be prima facie evidence in international law of our 
right to the same and would be the best evidence the Government could 
make of its claim to the various islands in question. 


In 1911, one Henry E. Cooper became the record owner of the island. In 
1912, he filed a petition in the Land Court of the Territory, claiming owner- 
ship in fee simple, and praying for confirmation and registration of his title. 
The Territory, named as a respondent, by its Attorney General, filed a dis- 
claimer of any interest in, to, or concerning the lands. On October 4, 1912, 
the Land Court made a decree declaring Cooper to be the owner in fee simple 
of the island. Assessments against the island for taxes have been made 
annually since 1911. 

At the time of the decree a statute provided in part that the “laws of 
Hawaii relating to public lands . . . shall continue in force... .”’ 48 
U.S.C.A. § 664. Rev. Laws of Hawaii, 1905, § 2395, provided in part: 

A court is hereby established, to be called the court of land registra- 
tion, which shall have exclusive original jurisdiction of all applications 
for the registration of title to land within the Territory, with power to 
hear and determine all questions arising upon such applications, and 
also have jurisdiction over such other questions as may come before it 
under this chapter, subject, however, to the right of appeal, as herein- 
after provided. The proceedings upon such applications shall be pro- 


ceedings in rem against the land, and the decrees shall operate directly 
on the land and vest and establish title thereto. 


Section 2431 provided in part: 


. . . Every decree of registration of absolute title shall bind the land, 
and quiet the title thereto, subject only to the exceptions stated in the 
following section. It shall be conclusive upon and against all persons, 
including the Territory, whether mentioned by name in the application, 
notice or citation, or included in the general description ‘‘to all whom 
it may concern.”’ 


In 1922, Cooper conveyed a major portion of the island to Leslie and Ellen 
Fullard-Leo. On December 12, 1939, appellant filed in the court below an 
action to quiet title to Palmyra Island. The defendants named were Leslie 
and Ellen Fullard-Leo and the distributees of Cooper’s estate. The petition 
alleged that the island became a part of the public or crown lands of the 
Kingdom of Hawaii on June 18, 1862; that the only interest in the island 
granted anyone, was the exclusive right to take guano and other produce 
from the island for five years, which right was granted Wilkinson and Bent 
in 1862; that title to the lands passed to appellant by cession by the Republic 
of Hawaii; that the Land Court which made the decree above mentioned, 
was without jurisdiction to enter a decree because no conveyance from the 
Kingdom, the Provisional Government, or the Republic of Hawaii, or from 
appellant was shown; and that appellant was not a party to the proceedings. 
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Jury trial was waived. The court below concluded that appellant had failed 
to establish its title, and dismissed the petition. This appeal followed. 

Since the appellant alleged that it was the owner in fee simple of the island, 
it had the burden of establishing that ownership by a preponderance of the 
evidence. Appellant contends that it sustained that burden because: the 
island was proclaimed to be a part of the ‘‘domain”’ of the King, which 
meant absolute ownership; and that the King retained that absolute title, 
merely granting to Wilkinson and Bent the right to the produce from the 
island for five years. Appellees maintain that the proclamation that the 
island was a part of the ‘‘domain”’ of the King merely meant that it was 
under the ‘‘sovereignty”’ of the King and did not mean ‘‘ownership”’ in the 
King; that the ‘‘ precedent” of Cornwallis Island meant only that Wilkinson 
and Bent could take possession of the island for the purpose of placing it 
under the sovereignty of the King only if it had not been taken possession of 
by any other government or people; and that in any event, the acquiescence 
by the governments of Hawaii in the private possession, and taxation of the 
island as private property, was sufficient to warrant a decision that the 
government of Hawaii parted with its title by a lost grant. 

While it is possible, under principles of international law for two indi- 
viduals to obtain title to such territory as they discover (see Johnson »v. 
McIntosh, 8 Wheat. 543, 595, 21 U. S. 548, 595, 5 L. Ed. 681), such an oc- 
currence is rare because title can also be obtained by conquest. 1 Hyde, 
International Law, 176 § 106. If the discovered land is important, many 
countries could and probably would acquire it by conquest, and the knowl- 
edge that such event might happen would deter most explorers. On the 
other hand, if the explorers take possession in behalf of a sovereignty, they 
are ordinarily able to salvage something of value from their effort with 
much less chance of losing it, depending, of course, on the strength of the 
sovereignty. 

In the instant case, while the resolution of the Cabinet Council and the 
letter of March 1, 1862, addressed to Wilkinson and Bent by the Minister of 
Interior, may be equivocal on the point of ownership, there is nothing 
equivocal about the authority or commission issued to Bent. The commis- 
sion makes it abundantly clear that Bent was merely acting as agent of the 
King. Under the principles of international law, the taking of possession 
by Bent perfected the title of the King. 1 Hyde, International Law, 167 
§ 100; 1 Oppenheim, International Law, 276-278, §§ 221-224; Martin »v. 
Waddell, 16 Pet. 367, 409, 41 U. S. 367, 409, 10 L. Ed. 997. Nothing in the 
resolution or the letter referred to is contrary to that view. 

Title being in the King, it passed to the United States by cession, unless it 
had been alienated by one of the Hawaiian governments. There is no proof 
of such alienation. Appellees contend, however, that possession by private 
individuals and taxation of the island are sufficient to warrant a decision 
that the alienation of the island was by a lost grant. By their answers 
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appellees prayed that their title be quieted. The court below failed to grant 
that relief, and while discussion of the question was not made, the record 
seems conclusive against granting such relief. To sustain the claim, there 
must be ‘‘proof of an adverse, exclusive, and uninterrupted possession for 
twenty years.”’ United States v. Chavez, 175 U. 8. 509, 522, 20S. Ct. 159, 
163, 44 L. Ed. 255. While there was some evidence of possession, there is 
no proof that it was adverse, exclusive or uninterrupted within the meaning 
of the rule. 

Appellees also contend we should affirm because the findings are actually 
an opinion, but we believe they are sufficient. 


Reversed. 


HEALY, Circuit Judge (dissenting). 

The burden of proof was on the United States to establish its title and its 
right of possession.!. The trial court was of opinion that the burden had not 
been discharged. It found that while the sovereignty of the United States 
was extended over Palmyra Island by the annexation of Hawaii, the prior 
government of that country ‘‘did not in fact or in form assert fee simple title 
to this land at the time of annexation, or at any other time’’; and that “‘peti- 
tioner does not exhibit a title which can be sustained.’”’ The bill was ac- 
cordingly dismissed. 

I think the dismissal was proper. The finding was not clearly erroneous, 
or erroneous at all. The long continued possession of the appellees and their 
predecessors in interest, under claim and color of right, was presumptive 
evidence of title in themselves? which I believe the showing in the record 
failed to overcome. The proof leaves it wholly uncertain whether, upon 
the annexation of Palmyra in 1862, the Hawaiian Kingdom regarded title 
thereto as having vested in itself, as the United States now claims that it 
did; or whether, on the contrary, the kingdom considered the island to be the 
property of the two men who sought its annexation. This was the crucial 
point in the case; and the doubtful situation ought to be, as it was by the trial 
court, resolved against the party on whom rested the burden of proof.’ 

1. Although early discovered, Palmyra Island remained for more than half 
a century unclaimed by any sovereignty. It was uninhabited, but was very 
far from being a desolate place. The climate was propitious, and there was 
a safe anchorage for ships. Trees grew on the island of the species of coco- 
nut, puhala, and the koa. The soil was fertile and capable of producing a 
great variety of crops, such as corn, beans, and melons; and the island ap- 
pears besides to have been valuable because of the prevalence there of biche 


1 United States v. Pennsylvania & Erie Dock Co., 6 Cir., 272 F. 839, 842; United States v. 
Stinson, 197 U.S. 200, 205, 25 S. Ct. 426, 49 L. Ed. 724; Harrison v. Davis, 22 Haw. 465, 466; 
Kaluhiwa v. Miguel, 25 Haw. 246, 250. 

? Bettman v. Harness, 42 W. Va. 433, 26S. E. 271, 273, 36 L.R.A. 566; Llewellyn v. Cauffiel, 
215 Pa. 23, 64 A. 388, 392; Powhatan Coal Co. v. Ritz, 60 W. Va. 395, 56 S.E. 257, 261, 9 
L.R.A., N.S., 1225; Swift v. Agnes, 33 Wis. 228. 

* Smith v. Royal Insurance Co.. 9 Cir., 125 F. 2d 222, 224. 
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de mer, a sea slug much prized by the Chinese in the preparation of 
soup. 

There is contemporaneous evidence that for several years prior to 1862 
Bent and Wilkinson had manifested an interest in the island, and that they 
were familiar with conditions there. In the Polynesian, published at Hono- 
lulu, there appears under date of June 14, 1862, an account of the recent visit 
of Bent to Palmyra in the Sloop Louisa, from which account this earlier 
familiarity appears and in which it is stated that Bent ‘‘has been over the 
same locality every few months during the last five years.” It was not 
shown that there was anything in the locality to attract these frequent visits 
other than interest in the island itself. 

There is later evidence in the record to like effect. In a letter written by 
Cooper ‘ to Governor Frear in 1912 it was stated that ‘‘Captain Zenas Bent 
and J. Wilkinson settled on the island sometime in the late 50’s and made 
considerable improvements thereon.” This letter was admitted in evidence 
without objection, and indeed on the insistence of the Government. It is 
now attacked as self-serving. But Cooper’s purpose in writing it, as is ap- 
parent from the context, was not to assert title in himself—a title which, in- 
cidentally, nobody was disputing—but to call the attention of the authorities 
to what the writer believed to be a threat of the extension of British sov- 
ereignty over the place. 

Even stronger statements of a claimed right in Bent and Wilkinson ante- 
dating 1862 are contained in a letter of Governor Frear directed to the Sec- 
retary of the Interior at Washington. This letter, written in 1912, was 
likewise concerned with the supposed designs of the British. In it were en- 
closed copies of the documents relating to the events of 1862, which are in 
evidence here; and in the course of the communication Governor Frear stated 
that at the time of the annexation of the island Bent and Wilkinson were the 
“‘then-owners”’ of it. He further wrote that ‘‘the title to the island both 
as to sovereignty and as to private ownership would seem to be American 
without question”’; and that title ‘‘has been from a date several years before 
1862 to the present time in citizens of Hawaii and one Hawaiian corporation, 
successively.” 

The majority opinion ignores the Polynesian account and fails to mention 
these letters. It seems clear to me that they afford some evidence of a title 
based on earlier acts of possession. Both Frear and Cooper had resided in 
the islands for more than twenty years. Cooper had been a Circuit Judge 
and Secretary of the Territory. Frear was a lawyer of parts, having been 
made a Circuit Judge in the latter days of the Hawaiian Kingdom in 1893. 
In the same year he became a judge of the Supreme Court of that country, 
afterwards serving as Chief Justice. He was Governor of the Territory from 
1907 until 1913.5 


* Cooper was the immediate grantor of appellees Fullard-Leo. He had acquired the island 
by purchase in 1911 and was one of the intermediate holders in the chain of title from Bent 
and Wilkinson. 5 The Americana, Volume 12, page 29. 
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It is argued that Governor Frear’s statements merely parroted the asser- 
tion made in Cooper’s letter; but we can not be sure of that. His statements 
are broader than those of Cooper, and he does not cite the Cooper letter as 
authority forthem. It may be that his letter refiects his own interpretation 
of the documents in the Territorial archives. Too, it is possible that during 
the generation following the late 50’s a tradition, now lost, was current in the 
islands concerning this early occupancy, and that both men were familiar 
with it. Frear is dead and Cooper is dead. Ina situation such as the pres- 
ent, where the truth concerning ancient occurrences is obscured by time, 
the disappearance of documents, and the death of witnesses, declarations 
like these are entitled to a place in the general picture unless they are pa- 
tently valueless or are refuted by the known facts. 

The record contains, besides, internal evidence on the point. The ‘‘rep- 
resentation”’ of Bent and Wilkinson concerning Palmyra has been lost and 
we can not know definitely what was represented to the Council. But it is 
undeniable that the two asserted some interest in themselves for which 
they desired the protection of the Hawaiian Kingdom. In the letter of the 
King’s Minister of March 1, 1862, acknowledging receipt of their petition 
and advising them of the granting of it, the Minister states the object of the 
action taken in these words: ‘‘for the purpose of increasing the trade and 
commerce of this Kingdom as well as offering protection to the interests of its 
subjects.’ {Emphasis supplied.] No private interests other than those of 
Bent and Wilkinson were concerned in the matter, and it was necessarily 
the interests of those subjects which were to be afforded protection by the 
extension of Hawaiian sovereignty. 

Following the annexation these men informed the Minister that they had 
planted crops, erected buildings, and were engaged in gathering and curing 
biche de mer. So far as appears, these activities, as well as their voyage to 
the island, were at their own expense; and there is nothing to show that they 
thought it essential to procure, or that they did in fact obtain, governmental 
permission for their occupancy or operations, or that they paid or became 
indebted for rentals or royalty. True, all this may be consistent with some 
sort of lessee relationship. But no lease appears; and the whole record is 
consistent with the recognition by the King of a proprietary right in the men 
themselves. 

2. My associates appear largely to rest their holding on the wording of the 
commission issued to Bent and Wilkinson, which is said to be ‘“‘unequivocal”’ 
on the point of ownership, and to make it ‘‘abundantly clear that Bent was 
merely acting as agent of the King.’”’® The holding, or so it seems to me, 
puts a heavy strain on the language of this document. To be sure, Bent 
was deputized as agent of the King; but for what purpose? 

6 For convenience, the language of the commission is here repeated: ‘To all whom it may 


concern greeting: Know ye, that we have authorized and empowered our faithful subject 
Zenas Bent and by these presents, do hereby empower the said Zenas Bent to take possession 
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Words are inexact tools at best. Had Bent carried in his pocket a royal 
grant of the island in fee simple, the language of the commission would not 
have seemed to him incongruous; nor would it to anyone else. Like the 
wording of the later proclamation declaring that the island ‘‘is henceforth 
to be considered and respected as part of the Domain of the King of the 
Hawaiian Islands’’ 7—a declaration of which much is made by the Govern- 
ment—the language used is not inconsistent with the concurrent recognition 
of a private ownership. 

The letter of the Minister accompanying the commission, and which must 
be considered in pari materia with it, is evidence that there was such recogni- 
tion. It states that the consent of the Kingdom to the taking of possession 
of the island is in part for the purpose of ‘‘ offering protection to the interests 
of its subjects,’’ namely, Bent and Wilkinson. The most, I think, that can 
be said is that the language both of the commission and of the proclamation is 
equivocal, equally consistent with either theory. Certainly, its significance 
can not fairly be appraised apart from the setting in which these documents 
are found. 

3. The resolution of the Cabinet Council to the effect that ‘‘it pleased the 
King to direct the Minister of the Interior, to grant what the petitioners 
apply for following the precedent of the resolution regarding the Island Corn- 
wallis & without exceeding the same,” is the chief item of proof on which the 
Government rests its case, it being argued that Bent and Wilkinson obtained 
thereby only a five-year contract to exploit the island. The majority appear 
not to take much stock in the argument, and in this I think they are right. 

Had the resolution referred to the precedent of the contract given to Adams, 
there would be substance in the Government’s contention. But the refer- 
ence is to the precedent of the Cornwallis resolution, which makes no men- 
tion of a contract. The agreement of lease of Cornwallis Island was em- 
bodied in a separate instrument made at another time. There is nothing 
in the record from which one may infer that Bent or Wilkinson had knowl- 
edge of this contract, or that they were familiar with its terms.’ In the 





in our name of Palmyra Island . . . , not having been taken possession of by any other 
government or any other people, by erecting thereon a short pole, with the Hawaiian flag 
wrapped round it and interring at the foot thereof, a bottle well corked containing a paper 
signed by him in the following form, viz.: ‘Visited and taken possession of by order of his 
majesty King Kamehameha IV, for him and his Successors on the Hawaiian throne, by the 
undersigned in the Schooner Louisa this day of 186—’.”’ 

7 Webster defines ‘‘domain”’ as meaning an estate held in possession, or as “the territory 
over which dominion or authority is exerted; the possession of a sovereign or commonwealth, 
or the like.” 

§ Four years and four months after the granting of the petition of Bent and Wilkinson the 
latter made his will devising to his wife his interest in Palmyra. It is somewhat unlikely 
that Wilkinson would have been at pains to mention the island if he had no more than a 
license so soon to expire, and which would in any event expire before distribution could be 
had. Distribution did not in fact occur prior to June, 1867. 
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Cornwallis matter it appears from his petition that Adams made no claim 
of proprietorship to any island, or indeed that he had any specific island in 
mind. He merely states that he ‘‘believes”’ he has information “‘of an island 
or islands in the north Pacific, on which are large deposits of guano.” 

It is fairly clear that the Cornwallis precedent was invoked as a limitation 
because of the embarrassment caused the kingdom by the circumstance, 
later developed, that Cornwallis Island had previously been taken possession 
of by the United States. I think the Cornwallis precedent is fully spelled 
out by the phrase ‘‘not having been taken possession of by any other govern- 
ment or any other people,’ inserted in the commission afterwards issued 
to Bent. 

4. If Palmyra was claimed as public or crown land, one would expect to 
find some intimation thereof in the public acts of the Government. It is of 
the utmost importance, therefore, to inquire whether there is any evidence 
of such claim. As said in the majority opinion, exhaustive research has 
failed to reveal that the island was ever designated or known as crown land or 
as public land during the days of the monarchy. 

The crown lands of the Kingdom, or the private lands of the King as they 
were earlier called, were constituted in 1848. A complete list of those 
lands is to be found in Revised Laws of Hawaii 1925, Volume 2, pages 2152- 
2156. The original list was never added to. If the island was public land, 
the Minister of the Interior was authorized by law to sell or lease it, Civil 
Code 1859, §42. There is no evidence of a lease or a sale of the island. 
Nor, as already noted, is there evidence of any payment of rent or royalty 
by Bent and Wilkinson, or by their successors, in whose occupancy the 
monarchy appears to have acquiesced through all its after existence. 

On the other side there is affirmative evidence that the Monarchy regarded 
the island as being private property. In the years 1885, 1886, and 1887 the 
Kingdom entered it on the assessment roll as the real property of the Pacific 
Navigation Company, whose title had been placed of record, and collected 
taxes thereon. The old tax records of the Kingdom appear to be incom- 
plete, many of them being lost or missing, so that it can not be certainly 
known whether the island was thereafter assessed. In Territorial times, as 
has been seen, Governor Frear in an official letter recognized it to be private 
property. And in the years from 1911 to 1940 the Territory regularly 
assessed it for tax purposes. 

Thus for the whole period of nearly eighty years neither the Kingdom nor 
the Republic, nor yet the United States, made any claim of title. On the 
contrary, by silent acquiescence and by public acts and declarations these 
successive governments recognized the proprietary claim of the private 


*The “Great Mahale’”’ took place in 1845. At that time all individually occupied 
Hawaiian lands were held in feudal tenure. The Mahale substituted fee ownership. See 
Resolution of Oct. 26, 1846, 2 Hawaii, Kingdom Statutes, pp. 81-94. In 1848 the king trans- 
ferred to the government most of his privately owned lands, those so transferred being there- 
after held and disposed of as public lands. 
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occupants. As late as 1938, so the record shows, the authorities of the 
United States, through the Navy Department, entered into negotiations 
with appellees for a lease of the land—negotiations which were proceeding 
amicably and satisfactorily to both parties when, for the first time, it appears 
to have occurred to somebody in the government service that ownership was 
in the United States. As to the presumptions governing in a situation like 
this, see Carino v. Insular Government of the P. I., 212 U.S. 449, 29 S. Ct. 
334, 53 L. Ed. 594. 

I have said there was never any claim of public ownership. The Govern- 
ment argues the contrary, predicating its argument on a report of the at- 
torney general of the Territory made to the Governor in 1905. I would not 
notice this report were it not for the fact that the majority opinion quotes 
from it in such fashion as wholly to distort its meaning. 

The report is copied in full on the margin.'® It will be noted that the 
governor’s request for an opinion relates to ‘‘the various small guano islands 


10 “Tn answer to your request of December 15th, 1904, for an opinion as to the jurisdiction 
of the Territory of Hawaii over the various small guano islands to the north-west of Kauai. 
I would reply as follows: 

“After a careful investigation of the records in the office of the Secretary of the Territory, 
formerly the Foreign Office, and from other sources of information, I find that the authority 
of the Territory of Hawaii over these islands is as follows: 

“Tt appears in the report of J. A. King, Minister of the Interior, dated the 2nd day of June, 
1894, to Sanford B. Dole, President of the Republic of Hawaii, that formal possession was 
taken of Necker Island by the said J. A. King, representing the Republic of Hawaii, on May 
22, 1894; it also appears by that report that the government of the Hawaiian Islands had 
sent Captain John Paty to take possession of said island about 1857; it also appears that he 
did take such possession at that time. 

“Palmyra Island, seems to have been acquired during the reign of Kamehameha IV, by a 
proclamation signed by him, dated the 15th day of June, 1862. 

“Lisiansky Island was taken by the government of the Hawaiian Islands through Capt. 
John Paty on the 10th day of May, 1857. 

“Morell Island and Patrocinio or Byer Island were both taken for the Republic of Hawaii 
in 1898, by G. N. Wilcox, a Commissioner for that purpose appointed. 

“While I was unable to find any official records of the acquisition of the other islands, 
the government has, for many years, assumed jurisdiction over them. The following leases 
have been made, from time to time, and have been undisputed: 

“Lease of Necker Island, dated the 2nd day of June, 1904, to A. H. C. Lovekin, at $25.00 
per annum, term twenty-five years. 

“Lease of J. A. King, Minister of the Interior, to the North Pacific Phosphate & Fertilizer 
Co. of Morell, Ocean, Pearl and Hermes reef, Midway and French Frigate Shoals, twenty-five 
years from the 15th day of February, 1894. 

“Laysan and Lisiansky Islands to G. D. Freeth, April 17th, 1893. 

“While it is to be regretted that the records of our foreign office are not more complete, 
possibly a more exhaustive search might find other documents which, in the present state of 
the old foreign office, it was impossible for me to find. I believe that from these records the 
government’s right to lease the islands, or any privileges thereon, is clear; also to lease the 
same, as suggested in your letter. The fact of making such leases, and the lessees taking 
possession thereunder, recognizing the Territory of Hawaii as the landlord would be prima 
facie evidence in international law of our right to the same and would be the best evidence 
the government could make of its claim to the various islands in question.” 
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to the northwest of Kauai.’”’ Kauai is one of the Hawaiian chain. Palmyra 
lies a thousand miles to the south of Kauai, so that it is not one of the islands 
on which an opinion was asked. Moreover, it is confessedly not a guano 
island. A glance at the map reveals that all the other islands mentioned 
in the report lie northwest of Kauai. The reference to Palmyra appears 
to be an inadvertence. The Attorney General’s statement of his belief 
‘“‘that from these records the Government’s right to lease the islands, or any 
privileges thereon, is clear,’ is expressly predicated on the precedent of the 
actual leases which his researches had disclosed. From a reading of the 
opinion as a whole, it is abundantly clear that, as regards Palmyra, the re- 
port not only fails to lend color to the Government’s contention but is ad- 
verse to it. 

5. It is unrealistic, I think, to attempt an appraisal of the legal implica- 
tions of the annexation of Palmyra according to the usages of the law of 
nations. Until Cook’s discovery in 1778 the Hawaiian archipelago was 
totally isolated from the world, its very existence being unknown. There- 
after until comparatively recent decades the contacts of its people with the 
older civilizations were casual and intermittent. The first known compila- 
tion of the laws of the Kingdom appeared in 1842; and in the later jurispru- 
dence of the country the common and the civil law were sources of informa- 
tion, but they were without authority." 

As stated by the trial court it is not known that the Kingdom had any 
law or fixed policy relating to the annexation of distant islands, or in respect 
of title to lands embraced in those annexed. And the judge justly com- 
mented on the unfettered authority of the King to prescribe the terms under 
which annexation should be made. In consenting to extend his dominion 
over Palmyra he possessed undoubted power to assent to any claim of right 
or ownership which might have been represented by these two subjects of 
his who petitioned for the island’s annexation. 

6. The trial court, content to rest its decision on the Government’s lack 
of proof, appears not to have considered the bearing on the case of the 1912 
decree of the Hawaiian Land Court.” Counsel, too, have not given the 
attention to the judgment in the Land Court proceeding to which I think it 
may be entitled. That court, having before it the identical questions of 
law, as well as of fact, presented here, adjudged title to the island to be in 
Cooper in fee simple. 

The Territory of Hawaii had been made a party to the proceeding. It 
submitted to the jurisdiction, an appearance was entered on its behalf, 
and a disclaimer filed. The bearing of the Territory's disclaimer on the 
present suit by the United States is unclear. While the public and crown 
lands of Hawaii were ceded to the United States at the time of the annexa- 


1 Waialua Co. v. Christian, 305 U. S. 91, 107, 59 S. Ct. 21, 83 L. Ed. 60. 
#2 Concerning the jurisdiction and power of the Land Court, see Jn re Rosenbledt. 24 Haw. 
298, 307. 
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tion in 1898, nevertheless, with exceptions not here pertinent, these lands 
have always been held for the benefit of the people of the Territory, and 
they have remained ‘‘in the possession, use, and control’’ of the Territorial 
Government, to be ‘‘maintained, managed, and cared for by it . . . until 
. . . taken for the uses and purposes of the United States by direction of 
the President or of the Governor of Hawaii.’’ See §91 Organic Act, 48 
U.S.C.A. § 511; Land Title, Kalena, 34 Haw. 93, 98. Consult further 48 
U.S.C.A. §§ 661 to 677. The United States has not heretofore been in the 
possession or occupancy of Palmyra, nor has it heretofore claimed the island 
by withdrawal or otherwise. That the Territory, in formally disclaiming 
any interest in Palmyra, was acting advisedly in the full consciousness of its 
rights and responsibilities in the premises, can not, I think, be doubted." 

In other situations, the Territory appears to have had recourse to its 
Land Court for the registration and confirmation of title to public lands 
where adverse claims had been asserted by private parties. See In re Title 
of Kioloku, 25 Haw. 357. There the Territory had petitioned the Land 
Court for confirmation of its title to a tract asserted to be public land. The 
court denied the petition and adjudged the title to be in the private claimant; 
and the Supreme Court affirmed the judgment on the appeal by the Terri- 
tory. Was the United States thereafter free to take the land under the re- 
served power of the President contained in § 91 of the Organic Act, despite 
this solemn judgment adverse to the claim of the Territory? If so, the con- 
sequences to the security of Hawaiian titles are grave indeed. Compare 
Land Title, Kalena, supra. But if the judgment in the Kioloku case was 
conclusive of the proposition that the land involved was not public land, then 
the judgment in Cooper’s case likewise concluded the question, unless it was 
obtained by fraud; and no fraud is charged. These problems which I have 
suggested are not merely questions lurking in the record; a consideration of 
them is vital to a decision if the finding of the trial court on the facts is not to 
be accepted. 

If it be thought that the United States is in nowise concluded by judgments 
relating to unwithdrawn public lands in suits to which the Territory was a 
party, it does not follow, I think, that the judgment in the Cooper proceeding 
is thereby stripped of all authority. That judgment must be taken as a 
decision that the proof before the Land Court was as a matter of local law 
sufficient to establish fee title in Cooper. The same proof is presented here. 

It was said in Waialua Co. v. Christian, 305 U. 8. 91, 109, 59 S. Ct. 21, 30, 
83 L. Ed. 60, that ‘while the 34th Section of the Judiciary Act is not appli- 
cable to territories, the arguments of policy in favor of having the state courts 
declare the law of the state are applicable to the question of whether or not 
territorial courts should declare the law of the territories with the least 
possible interference.”’ It was thought that while the power was present to 


18 Section 73 of the Organic Act, 48 U.S.C.A. § 664, continued in force the laws of Hawaii 
relating to public lands, the settlement of boundaries, etc. See 24 Op. Atty. Gen. 600. 
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reverse any ruling of the territorial court, on law or fact, the power should be 
exercised only in cases of manifest error. The court was speaking imme- 
diately of decisions of the territorial Supreme Court; but under later de- 
velopments of the doctrine of Erie Railroad Co. v. Tompkins, 304 U. 8. 64, 
58 S. Ct. 817, 82 L. Ed. 1188, 114 A.L.R. 1487, I cannot but believe the 
principle applies with equal force to decisions of the inferior territorial 
courts. No territorial decision at variance with the determination of the 
Land Court in Cooper’s case has been called to our attention. Moreover, 
that determination has support in the holding in In re Title of Kioloku, supra, 
in which case on analogous facts the court indulged the presumption of a 
lost grant. 
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Papers Relating to the Foreign Relations of the United States: 1919. The Paris 
Peace Conference, Vol. I, pp. Ixvi, 575, $1.25; Vol. II, pp. Ixxxiv, 812, 
$1.50. Indices. Washington: Government Printing Office, 1942. Pa- 
pers, etc., 1928, Vol. I (1942), pp. exxiii, 1057, $2.25; Vol. II (1943), pp. 
exiv, 1024, $2.00; Vol. III (1943), pp. evi, 1006, $2.00. Indices. Wash- 
ington: Government Printing Office. 

The appearance of the first two of a number of volumes which will provide 
official American records of the Paris Peace Conference comes at an oppor- 
tune time. The Chief of the State Department’s Division of Research and 
Publication observes in the preface that if the pitfalls of the period following 
the last war are to be avoided, it is ‘‘necessary . . . to have at hand while 
the next world settlement is in the making . . . full and authoritative in- 
formation on the peacemaking of 1919” (I, iii). The Secretary of the Amer- 
ican Commission of Inquiry for the Peace Conference (which had been set up 
under the direction of Colonel House in September, 1917) wrote to the Secre- 
tary of War in May, 1918, that “ignorance on the part of peace commission- 
ers” in the past had ‘‘lost causes which have been won on the battlefield”’ 
(I, 98). The materials which are now available cover the period of prepara- 
tion for the Peace Conference, and that from November 11, 1918, to the first 
meeting of the Council of Ten on January 12, 1919. Subsequent volumes 
will cover from this point to the departure of the American Commissioners 
from Paris on December 9, 1919. 

In the course of the preparatory work, questions of international law re- 
ceived considerable attention, including such matters as intervention, equal- 
ity of trade, and equality upon the high seas (I, 83, 93-4). There were, 
naturally, expressions of opinion upon the operation of rules during the con- 
flict. As to rules concerning maritime commerce in war, the American 
Consul General at London recorded in November, 1918, his observation 
that “the shipper and owner of goods during the war now ended has been 
far less concerned respecting nice distinctions of international law than with 
the practical questions of administration,” and that if it had been recognized 
in practice that the neutral shipper had rights and was entitled to a degree of 
consideration, ‘‘we should have heard much less than we did about infrac- 
tions of international law.’”’ He further observed that the British had been 
running a twentieth century war with sixteenth century rules (I, 289). At 
about the same time the American who was Legal Adviser to the Chinese 
Government observed to the American Minister in China that the war had 
shown that in the future the safety of nations would rest, not in attempting 
to safeguard neutral rights, but in preventing war, since under modern con- 
ditions ‘‘neutrality means little in a great war even if the belligerents try to 
respect it’”’ (II, 505). On the other hand, the technical military adviser to 
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the Commission to Negotiate Peace was of the opinion that the revision of 
rules concerning warfare and neutrality was an ‘‘ urgent necessity ”’ (I, 327-8). 

Perhaps the most striking thing about these Peace Conference records is 
that they help to illumine many problems which are parallel with those be- 
ginning to come in for both popular and technical discussion today. Peace- 
makers of that time had to consider, for example, the necessity of destroying 
German influence over Finland (I, 362), difficulties in relation to self-deter- 
mination or the “principle of nationalities” (I, 378, 379, 454, 460), interpre- 
tation of armistice clauses (II, 292, 322), the relaxation of wartime controls 
(II, 741), the repatriation of prisoners of war (there being, at the date of the 
armistice, nearly three million Russian prisoners in Germany and Austria, 
and nearly one and a quarter million German and Austrian prisoners in Rus- 
sia and Siberia), the break-up of German morale and consequent depression, 
apathy and inertia in that country (II, 115-116, 133, 152), and many mat- 
ters relating to property rights and expected reparations. Inter-Allied 
organization for relief was of pressing importance. The American Mission 
concluded that it was impossible to discuss the peace of the world until ade- 
quate measures had been taken to alleviate the fear of hunger (II, 714). 

There is much useful information to be gleaned from these publications. 
The work of preparing and editing affords new evidence of the high standards 
which the Division of Research and Publication has set in the Foreign Rela- 
tions. Later volumes in the series on the Peace Conference should be of 
great value to students of foreign policy, to specialists in international law, 
and to analysts of peace problems in general. 

The State Department records for the year 1928, as now published, relate 
to a fairly uneventful year in American diplomatic history. The President 
told Congress in his annual message that the country could regard the pres- 
ent with satisfaction and anticipate the future with optimism. Perhaps the 
most spectacular undertaking was the conclusion of the Kellogg-Briand Pact 
for the Renunciation of War, the record of negotiations relating to which 
comprises 235 pages. Disapproving the idea of having a preliminary confer- 
ence of jurists on the Pact, the Secretary of State took the position that the 
main question was not juridical but political, that a committee of jurists 
would spend their time trying to find out why it could not be done, that it 
was not ‘“‘that kind” (¢.e., a jurists’ kind) of a treaty (I, 58, 63, 85, 103). 
Discussions concerning the Pact elicited, among many others, the statement, 
from the British Secretary of State for Foreign Affairs, that the so-called 
British Monroe Doctrine was brought in only to reassure Parliament over 
Egypt (I, 74). Selection of the States which were to be original signatories 
of the Pact came to be a matter of some importance. 

In conformity to the plan now regularly followed, ‘‘general’’ matters are 
distinguished from those involving only one other country. Under this 
classification are discussions relating to armament. Alleged relation to do- 
mestic politics sometimes figured in the discussions. For example, after a 
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representative of the United States, attending meetings of the Special Com- 
mission for the Preparation of a Draft Convention on the Private Manufac- 
ture of Arms and Ammunition and of Implements of War, had spoken in 
favor of publicity concerning armament construction, the French Delegate 
remarked to him that he ‘‘had thought that the elections in the United 
States were over” (I, 328). The Havana Conference on Emigration and 
Immigration furnished occasion for a statement as to the traditional position 
of the United States on this subject (I, 515, 562, 564, 573). The Sixth Gen- 
eral Conference of the American Republics provided opportunity for expres- 
sion of views of the Government of that time concerning intervention (I, 578) 
and on proposals for an American Permanent International Court and a 
Pan American League of Nations (1, 573, 575). 

Under the section ‘“‘China” are nearly five hundred pages of material, 
recording, among other things, suspicions of Japan’s motives in that country 
(as at II, 166, 228), and the work of the Sino-American Joint Reparation 
Commission. Of the 174 pages devoted to relations with Nicaragua, about 
two-thirds have to do with American supervision of Nicaraguan elections, 
while much of the remainder relates to codperation in re-arranging the 
finances of Nicaragua, and to operations against Sandino. 

The year 1928 was the one in which the United States in its relations with 
non-American States sought to replace its Root treaties of thirty years before 
with newer type arbitration agreements (along with bilateral conciliation 
conventions). The record of the negotiations affords instructive material 
on the substantive content of these instruments, e.g., the scope of the obliga- 
tions as compared with those under the Root treaties (II, 864, III, 145), the 
meaning of ‘“‘equity”’ as that word occurs in the treaties (II, 687, III, 146, 
757-9), the reservation of questions within domestic jurisdiction (II, 865, 
866, III, 949-50), the meaning of clauses concerning exhaustion of diplomatic 
efforts to settle (III, 146), and the effect of invoking a treaty for questions 
which might be in the course of adjudication in national courts (III, 760). 
The United States sought to conclude treaties in identical form with other 
States outside this hemisphere, without modifications or the adoption of 
different procedures ‘‘to satisfy each country’s peculiar susceptibilities and 
apprehensions” (III, 759, 947, 948). These efforts were not uniformly suc- 
cessful. Negotiations with Japan and with Turkey did not result in signed 
treaties. Spain replied that she had adopted as standard in her treaties a 
formula that embraced all disputes and conflicts without any exception 
whatsoever, and that she could not accept what the United States proposed 
(III, 880). While concluding one of the desired treaties with the United 
States, Denmark would have preferred one with less limitations (II, 719). 

In the Western Hemisphere a step was taken at the Sixth Pan American 
Conference to call the conference (later held at Washington) which produced 
the inter-American conciliation and arbitration treaties of 1929. The move 
furnished occasion for an official Mexican statement to the effect that that 
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republic had little confidence in the efficacy of obligatory arbitration as be- 
tween Mexico and a more powerful country (II, 636). In the field of prac- 
tical peaceful settlement the Secretary of State functioned in the course of 
the year as a mediator in a dispute between Guatemala and Honduras. 

In addition to the larger political developments and the making of trea- 
ties, there are in the volumes for 1928 many references to technical questions 
of international law, involving, e.g., acts constituting recognition (II, 192, 
193, 196, 642), ownership of stock in a foreign corporation by a State’s nation- 
als as ground for reclamation against the chartering State (II, 611, 628, 633), 
or against a third State through whose public act alleged damage occurred 
(II, 957, 969, 970), national treatment provisions of treaties in relation to an 
excise on foreign-built boats (II, 940, 942, 943), and sovereignty over leased 
areas (III, 663, 674, 679, 680). RoBert R. WILSON 


Soviet Russia’s Foreign Policy, 1939-1942. By David J. Dallin. Trans- 
lated by Leon Dennen. New Haven: Yale University Press, 1942. pp. 
xx, 452. Maps. Index. $3.75. 


For well over a decade the English-speaking world has been bereft of a 
comprehensive treatment of the evolving foreign policy of the land of the 
Soviets. Not even the much touted Mission to Moscow, validated on the 
strategic side by its military prescience, adequately covers the confused pe- 
riod leading to World War II. This great gap, particularly along the minor 
fronts of the diplomacy of the lesser Powers, is skilfully closed by the volume 
under review, which essentially covers the history-making days between the 
Pact of Munich and the opening of the Second Front in North Africa. For 
such a task Dr. Dallin was prepared by three decades of study and observa- 
tion. Driven from his homeland in 1909, learning at Berlin and Heidelberg 
in the days before World War I the techniques of scholarship, returning to 
Soviet Russia for four years of activity as an ‘‘opposition deputy”’ in the 
Moscow Soviet, followed by another 22 years of exile in Poland, Germany, 
France and the United States, the author matured his views and synthesized 
his outlook in a very broadening milieu. From such a background Soviet 
Russia’s Foreign Policy emerges. 

Deftly picturing the stage setting in the spring of 1939, Dr. Dallin succes- 
sively reviews in great detail the hectic negotiations preceding the outbreak 
of World War II. Following the breakdown of the collective security sys- 
tem, the U.S.S.R. was confronted with the problem of finding alternative 
protection, either through out-and-out alliances, or territorial acquisitions, 
or both. Finding Britain and France unwilling to enter a clear-cut alliance, 
Stalin took the alternate course and, after the Pact of Moscow, began to 
build up a barrier zone of annexed territory from the Gulf of Finland to the 
Black Sea. Only in Finland did he fail to get his way bloodlessly. With 
methodical precision and rigorous observance of the requisites of an exact 
chronology, Dr. Dallin traces the developments in the initial delimitation of 
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Russian and German spheres of interest in Eastern Europe, then notes, with 
meticulous fidelity, the beginning of the Russo-German stalemate in the Bal- 
kans after the end of the Blitzkrieg in the West. Perhaps the most effective 
chapter is that depicting the diplomatic moves by which Hitler built up the 
great anti-Soviet coalition previous to June 22, 1941. What the conse- 
quences of the Russo-German war involved in the way of diplomatic reori- 
entation the author brings fully to light down to the end of October, 1942. 
Nor does he neglect the rdle of Russia as both a European and an Asiatic 
Power. The two chapters dealing with Soviet-Japanese relations are excel- 
lent, but the treatment of contacts with China appears, regrettably, decid- 
edly thin. 

Fearlessly facing the problem of evaluation of sources, knowing that it may 
be many years before the archives of the period become available, Dr. Dallin 
utilizes with uncommon skill a great variety of source materials—reports of 
war correspondents, parliamentary debates, editorials, broadcasts, commu- 
niqués, even headlines—to build up a well-rounded schematic mosaic of facts, 
set always in the matrix of the prevailing public opinion of both totalitarian 
and free press States. The author reveals himself in these pages as a sort of 
ci-devant Menshevik, a staunch upholder of the balance of power, a sharp but 
objective critic of Stalinism, but withal a sage interpreter of the vagaries of 
Soviet psychology. Probably the most significant contributions of the vol- 
ume are its description of the spirit and techniques of Soviet isolationism 
(pp. xli-xix, 126-130, 351), of the theory of the Third Power underlying the 
moves of Soviet diplomacy, and the phasal treatment of great complexes of 
events (pp. 199, 381-382). All told, Dr. Dallin has produced a vital and in- 
teresting initial synthesis, which may not be altered for a considerable time 
to come, of a difficult and complicated period and area in international 
diplomacy. MALBONE W. GRAHAM 


Principles of Private International Law. By Arthur Nussbaum. New York, 
London, Toronto: Oxford University Press, 1943. pp. xvi, 288. Index. 
$3.50. 

The author here presents a discussion of common law principles of private 
international law, or conflict of laws, against a civil law background. For 
this he is well qualified by his teaching experience within the same field in 
Germany prior to his arrival in this country. His Deutsches Internationales 
Privatrecht published in 1932 is well known to scholars abroad. The author 
departs from the usual practice of writers both here and abroad of arranging 
the discussion under the various divisions of private law. Instead he divides 
the material into three parts, viz., general questions, the ‘‘choice-of-law rule,” 
and procedural questions. The second part would have been an appro- 
priate place for a systematic division of subject-matter. Without this, the 
discussion becomes a series of essays upon various problems which the author 
considers outstanding, and for which jurisprudence and legislation serve as 
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illustrative of what the author regards as the correct or the erroneous prin- 
ciple as the case may be. It is true that certain parts of the discussion are 
grouped about a single subject, such as conflicts within the law of contracts; 
but this is the exception rather than the rule. There is an undoubted ad- 
vantage to the author by this method as it permits him to develop his views 
without the diversion required by a comprehensive treatment of any one 
branch of law. Whether the reader gains a corresponding advantage is 
doubtful, especially because the facts of the illustrative cases are not sup- 
plied with sufficient detail to allow the reader to determine whether the 
cases subtantiate the author’s conclusions. 

The author is critical of the Conflict of Laws Restatement. He believes 
that it ‘‘suffers from a rigidly conceptualistic attitude and not infrequently 
drifts away from the cases” (p. 65). His strictures on the insistence made 
in the Restatement and by Beale on the lex loci contractus, even against the 
intent of the parties, are well worthy of consideration. Here too a wider in- 
sight into the facts of the leading cases would have clarified the argument for 
practitioners in the law, if not for the academic reader. The author is 
equally averse to the Restatement’s acceptance of the common law doctrine 
of the recognition of foreign judgments without reciprocity. The condition 
of reciprocity was injected by the Supreme Court into our Federal law in 
Hilton v. Guyot by an act of pure judicial legislation. The repudiation of 
that doctrine by the New York Court of Appeals and some other State courts 
has shown that the Restatement was eminently justified in providing (§ 6) 
that ‘‘The rules of Conflict of Laws of a state are not affected by the attitude 
of another state toward rights or interests created in the former state.” 
Curiously enough the author pronounces with great fervor against what he 
calls ‘‘the law-of-nations doctrine”’ in the conflict of laws (p. 25), and yet this 
would seem to be the very basis for reciprocity. The author believes that 
“The rise of totalitarian régimes, with their cataclysmic changes in the 
position of the judiciary, renders it definitely clear that it is impossible to 
commit the domestic judiciary to a general and unconditional recognition 
of foreign judgments” (p. 232). This has little to do with reciprocity. 
Perhaps it is another way of saying that domestic judicial processes shall 
not be used for spoliation under the guise of applying a foreign law or a for- 
eign vested right. ArtTHUR K. KuHN 


The Question of Expatriation in America Prior to 1907. By I-Mien Tsiang. 
Baltimore: Johns Hopkins Press, 1942. pp. 128. Paper, $1.50; cloth, 
$2.25. 


In this monograph the author has undertaken to trace the history of the 
American doctrine of expatriation from its uncertain beginnings in the com- 
mon law doctrine of perpetual allegiance, hardly reconcilable with the 
severance of the bond of nationality in the Declaration of Independence, 
down to the Act of 1907, the first legislative definition of expatriation from 
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American citizenship. In the course of this historical account he deals with 
the varying views of the Fathers, particularly Jefferson and Hamilton, and 
with the difficulties of the courts and the executive departments in dealing 
with the question of the effect (a) of American naturalization on original 
allegiance, and (b) of the power of the American citizen to divest himself 
of American citizenship. The attempts and hesitations of Congress to 
legislate are usefully recounted and explained. The political reasons, 
domestic and foreign, supporting the American positions from time to time 
are well presented. While much of the material is already known to the 
student, the author has consulted Congressional debates and manuscript 
sources in the National Archives (Department of State) and papers in the 
Library of Congress to supplement the more accessible data. The story is 
succinctly and entertainingly told, and the scholarly apparatus does not 
impair the reader’s interest. The style is good, the evidence precise and 
the political background adequate. Notwithstanding some typographical 
errors, the author has done a creditable piece of work. 

If suggestions are permissible, it seems unfortunate that the story should 
have been stopped in 1907. That Act proved difficult to administer, 
particularly in determining how to overcome the presumption of expatria- 
tion. Activities of naturalized citizens abroad which would not be deemed 
expatriation (p. 106) were considerably broadened in later years. No 
reference is made to the fact that the magniloquent language of the Act of 
1868, while it possibly served a useful purpose in helping to persuade some 
foreign countries to yield to the American view and give up their claims to 
the continued allegiance of a citizen when naturalized in the United States, 
has been somewhat tarnished by evidence that expatriation is apparently 
not now regarded in Congress as the “‘natural and inherent right of all 
people,” e.g., by the restrictive immigration policy beginning with the 
Chinese in 1882, by prohibiting expatriation in time of war, by defining 
naturalization, the oath of allegiance and certain service to foreign countries 
as the only recognized methods of expatriation, all of which indicate that 
the State even here is not entirely disinterested in expatriation. Although 
the American criticism of the draft treaty submitted to the plenary session 
at The Hague in 1930, providing for expatriation certificates, may be deemed 
in questionable taste, the liberal American policy in comparison with some 
others is still a matter for national pride. We do not banish citizens. 
While the American policy is rooted in the traditional individualistic atti- 
tudes reflected in the Bill of Rights and nurtured in 19th century philosophy, 
and while few citizens will probably seek to abjure American allegiance in 
the early future, there are political forces at work in the world militating 
against liberalism. 

If the author’s story were continued, some mention might have been made 
of the loose provision of the Act of 1907 relating to the expatriation of 
married women, which took no account of the possibility of their not 
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acquiring their husband’s nationality by his law; of the new policy introduced 
by the Act of 1922 and its later amendments; of the Act of 1934; and of the 
numerous changes, particularly from presumption to actual expatriation, 
introduced by the Nationality Act of 1940. The difference between 
Buchanan and other Secretaries of State lay in his insistence that American 
citizenship by naturalization could and should be enforced in the native 
country regardless of the latter’s opposing views on the question of expatria- 
tion and jurisdiction, both territorial and personal. Other Secretaries were 
more troubled by the inability of the United States to force its views of a 
politically debatable but legally undebatable question on foreign countries. 
That difference was manifest in the Theodore Roosevelt-Flournoy contro- 
versy in the 1915 Cosmopolitan magazine. The Protocol of 1930 (this 
JOURNAL, Vol. 32, p. 127), now in force among the United States, Great 
Britain, Brazil, India, Sweden, Australia, El Salvador, South Africa, Cuba, 
Colombia and The Netherlands (with some of which we have naturalization 
treaties), constituted some recognition for the American policy of single 
military service in cases of dual nationality (this JouRNAL, Supp., Vol. 24, 
p. 201), with respect to certain non-Bancroft-Treaty States. The municipal 
law of France and Italy—important States not signatories—has since relaxed 
some of its claims to the military service of those who, even without state 
consent, have acquired another nationality. 
EpWIN BorcHARD 


International Agreements on Conservation of Marine Resources. By Jozo 
Tomasevich. Stanford University: Food Research Institute, 1943. pp. 
xi, 297. Index. $3.00. 


This volume, the second to be published by the Food Research Institute 
on the subject of marine resources, has as its function, according to the book- 
jacket, the presentation of the subject “‘in historical and technological 
perspective, to economists and statesmen,” since it has been ‘‘the concern of 
fisheries experts, conservationists, and international lawyers.” Long a 
field for international legislation, the protection of the products of the sea 
has been complicated by the strong economic pressures resulting from the 
groups which have come to look upon marine resources as their source of 
livelihood. Tomasevich, accordingly, fills the gap in the literature on this 
subject in so far as he analyzes the international legislation in terms of its 
effect on the industries involved, and in turn the influences which the in- 
dustries have exerted upon the agreements ultimately adopted by the 
States. In addition, the book seeks to evaluate the international agreements 
with which it treats in terms of their actual effect upon the resources which 
they seek to protect. 

This book is not a treatise on the international law involved in fisheries 
on the high seas, and accordingly many will quarrel with the conclusions 
made by Tomasevich on existing international law. For example, after 
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referring to the erroneous concept of early times which considered resources 
of the sea inexhaustible and accordingly led to reckless exploitation, the 
author concludes that this erroneous concept ‘‘ was responsible for the devel- 
opment of various practices and customs in exploitation of high seas fisheries 
that are recognized as rules of international law’’ (pp. 3-4, italics inserted). 
The rules of international law pertaining to the seas developed from the 
need for open lanes for commerce, and in so far as the regulation of fisheries 
on the high seas interferes with the trade routes there has been a reluctance 
on the part of maritime States to permit regulation on the high seas for 
conservation purposes. 

Other statements dealing with international law are equally vulnerable, 
among which the following is illustrative: ‘‘ Although some states and some 
writers have often tried to give the 3-mile limit the character of a general 
rule of international law, it has by no means such standing” (p. 22). Al- 
though it is true that the writers upon whom Tomasevich bases this state- 
ment have reached this conclusion, it is equally true that many other 
reputable writers and considerable state practice tend to refute this point 
of view. In fact, it is difficult to point to instances where a claim to a more 
extensive territorial sea than three miles has been sustained in the face of 
opposition from the principal maritime States. The recent volume by 
Hackworth on American practice and on the League of Nations Codification 
Conference of 1930, support the latter view. But these are minor points in 
Tomasevich’s very illuminating volume, although of particular interest to 
readers of this JOURNAL, and it is indeed unfortunate that the author went 
out on a limb by making these statements in view of his admission that ‘‘ The 
extent of territorial waters, even if it were politically possible, would not 
solve the problem of the protection of fisheries in general.’’ Again the issues 
of fisheries protection have been confused by rather extraneous considera- 
tions of the three-mile limit! 

Aside from these, and other minor references to legal and international re- 
lations problems, the book is a sound analysis of three of the principal fisher- 
ies agreements to which the United States is a party. Part I deals with the 
introductory matters of ‘‘ Fisheries Research: Organization and Problems” 
(pp. 8-19), ‘‘ Fisheries and International Law” (pp. 20-36), and ‘‘ The Prob- 
lem of Conservation” (pp. 37-48). Part II is devoted to a consideration of 
the protection of Fur-Seal (pp. 65-125); Part III, the Pacific Halibut conven- 
tions (pp. 125-218); Part IV, the Fraser River Sockeye Salmon (pp. 219- 
268). An Appendix considers ‘‘ International Conventions Regarding Con- 
servation of Fisheries in European Waters,’”’ ‘‘ Whaling,’ and the ‘‘Great 
Lakes Fisheries.” 

The three principal parts of the volume, those dealing with the fur-seal, 
the halibut, and the sockeye salmon, present an adequate historical discus- 
sion of the conditions which gave rise to the need for international action to 
achieve protection, the problems which were encountered in securing an 











544 THE AMERICAN JOURNAL OF INTERNATIONAL LAW 


agreement, the negotiations, and an analysis of the convention which resulted 
therefrom. 

In the sections on the fur-seal, Tomasevich presents an enlightening dis- 
cussion of the Alaska sealskin trade which is not generally available except 
in government publications. The abrogation of the Fur-Seal Convention of 
1911 by Japan prior to that country’s attack on the United States, has fo- 
cused a good deal of attention on the fur-seal conservation policy and prob- 
ably will be one of the early subjects of postwar negotiation on marine 
resources. It is unfortunate that more attention was not devoted to the 
Japanese allegations of the inadequacy of the agreement, for it must be ad- 
mitted that the failure to provide for frequent scientific analysis of the fur- 
seal life-cycle and migrations was one of its weaknesses. ‘The convention did 
achieve the protection and rehabilitation of the herds, as Tomasevich points 
out, but this must be measured in terms of the economic utility of the fur- 
seal, and in this there are serious doubts, at least in terms of the costs of pro- 
tection and its probable destruction of other sea products. The author’s 
statement that ‘“‘nothing but praise can be said of it’’ cannot be accepted 
until a more thorough and modern analysis of the scientific aspects of the 
fur-seal herds is considered than those apparently used by the author. 

The most interesting sections probably are those dealing with the “‘cartel”’ 
established by the halibut industry to allocate quotas among the various 
participants in the fishery in view of the general quota placed upon the hali- 
but catch by the American-Canadian halibut agreement. The cartel’s prin- 
cipal concern, however, was the ‘‘stabilization of prices”’ and not the pro- 
tection of the fishery. The discussion of the sockeye salmon fishery is the 
most thorough which has appeared in print, particularly those sections deal- 
ing with the depletion of the fishery. 

The brief notes in the Appendix help to justify the broad title of the book, 
which in reality is an analysis of the three agreements, the fur-seal, halibut, 
and sockeye salmon. The convention of 1882 was not the first of its kind, 
however, as the author states on page 270, since it is closely modeled after the 
English-French Channel Fishery Conventions of 1839 and 1867. 

In order for international legislation for marine resources to be effective, it 
must be based on a thorough knowledge of the scientific and economic aspects 
of the sea product to be the object of legislation. 'Tomasevich has not only 
emphasized this, but has made a real contribution in his presentation of the 
economic undercurrent to fishery protection. L. Larry LEONARD 


Regimen Juridico de las Obligaciones Monetarias Internacionales. By 
Alberto D. Schoo. Buenos Aires: Editorial Guillermo Kraft Ltda.; 
New York: J. B. Powers, Inc., 1940. pp. xvi, 1000. Indices. Paper, 
$7.50; cloth, $9.00. 

Dr. Schoo’s voluminous book is a survey of the law of international 

financial obligations. These comprise, according to the author (p. 58), 
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all obligations involving the transfer of money, or, more generally, of values 
from one country to another. Chapter I—The International Financial 
Obligation and International Payments, is devoted to the definition and 
classification of international financial obligations and of international pay- 
ments. Distinctions are drawn between debts governed by international 
and by domestic law and between debts of public bodies and of private 
individuals. The mechanics of international payments and of transfers 
of currency are briefly examined. Chapter II—Monetary Obligations and 
Public International Law, examines various classes of international agree- 
ments on financial matters; for instance, agreements for the transfer of 
public debts in case of state succession and for the financial reconstruction 
of certain States. Chapter II1I—States’ Interference with International 
Investments, analyzes the different legal methods adopted by the States 
to control investments by their nationals abroad and the issuance of foreign 
loans in the domestic market. Chapter 1V—Foreign Loans, is devoted to 
public debts. The author examines their legal nature, the various guar- 
antees devised to secure payment, various cases of non-performance and 
their effects, the jurisdictional problems arising from attempts at obtaining 
repayment, the influence of territorial changes on public debts, and foreign 
interventions to protect creditors. Chapter V—The Money of Payment, 
deals with foreign currency debts from the viewpoint of private law and 
considers especially the problems arising from devaluation, revaluation and 
other alterations in the rate of exchange. In Chapter VI—Conflict of Laws, 
the author examines the problems connected with the choice of the law 
governing international payments and the problems of private international 
law arising from the fluctuations of currency. Chapter VII—Exchange 
Control and Clearing Agreements, deals especially with the extraterritorial 
effects of exchange controls and with the influence of clearing treaties on 
private financial transactions. The final section of this chapter considers 
penal provisions in currency matters. 

While each of the topics examined in the book has already been the subject 
of considerable research, no attempt has been made as yet at a general and 
comprehensive outline of the law governing international payments. Dr. 
Schoo’s book deserves credit as the first attempt of this sort. The book 
bears witness to the author’s thorough knowledge of the subject considered 
and of its economic background. All the pertinent literature and the 
relevant decisions of national and international courts have been examined. 
Of course the book has some inevitable defects of pioneer works. Some of 
the premises seem to be doubtful. The author does not distinguish with 
sufficient precision between international debts and debts in foreign cur- 
rency. A foreign currency debt is not necessarily an international monetary 
debt. The order of the treatment seems also open to question. Some 
overlapping may be noticed. For instance, the protection of foreign in- 
vestors is considered at page 156 ff., and then again in greater detail at 
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page 485 ff. Because of the lack of unity, the book is a collection of mono- 
graphs on selected problems on the law of international debts rather than 
a systematic survey of the whole subject. Important problems, such as 
the determination of the rate of interest on international debts and the 
liquidation of damages in case of non-performance, are not adequately dealt 
with. 

In view of the broad field covered, the author has been unable to give 
to some subjects (as, for instance, the effects of state succession on public 
debts and the influence of the fluctuations of currency in international 
payments) the attention which they have received from earlier authors 
such as Feilchenfeld, Sack and Nussbaum. On the other hand, some parts 
of the work show little originality. For instance, in the last chapter on 
clearings, the author relies very heavily on and adds nothing to Dr. Lemkin’s 
excellent book La réglementation des paiements internationaux. Traité de 
droit comparé sur les devises, le clearing et les accords de paiement, Paris, 1939, 
reviewed in this JouRNAL, Vol. 36 (1942), pp. 527-528. Notwithstanding 
these defects, Dr. Schoo’s book is a useful and timely contribution to the 
study of the international aspects of the law of money. 

ANGELO PIERO SERENI 


World Minerals and World Peace. By C. K. Leith, J. W. Furness and 
Cleona Lewis. Washington: The Brookings Institution, 1943. pp. xiii, 
253. $2.50. 


This most recent study of world minerals will be read with interest by 
all who are concerned with the subject, particularly as it relates to the war 
and the problems of the peace. The distinction of the authors alone would 
make the appearance of the book a notable event. The study is divided 
into three broad fields of inquiry. Part I deals with the physical and com- 
mercial trends of the minerals industry, which includes not only a brief 
history of the production and consumption of the principal minerals up to 
World War II, but also summarizes in graphic fashion through the use of 
trade maps the interdependence of nations upon key mineral resources. 
In Part II, which deals with recent trends in political and economic controls 
of mineral supplies, a brief but interesting summary is given on the devel- 
opment of monopolies and cartels with the respect to certain key products. 
In addition, a review of the commercial policies of raw material producing 
and consuming nations is presented as an introduction to the final chapter 
of Part II, which describes the efforts of the seven major Powers to gain a 
position of self-sufficiency. 

Part III of the study is devoted largely to broad conclusions concerning 
the future of minerals with respect to the problems of the peace. As the 
authors state, ‘“‘the facts show conclusively that, except in times of war, 
neither the Axis Powers nor any other nation has been unable to procure 
great quantities of essential raw materials in world markets. .. . The 
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loudest complaints on this score have come from nations which were pre- 
paring for war and found it impossible to muster sufficient exchange to pay 
for the abnormal quantities of imported mineral resources which their war 
program necessitated.”’ With respect to the problem of mineral sanctions 
as a means of preventing future aggression, the authors conclude ‘‘that any 
mineral control plan that is to be effective involves the use of force.’”’ Such 
mineral controls, moreover, as might be adopted as a means of preventing 
the rearmament of future aggressors, ‘“‘could only be treated as an integral 
part of a broader program for the prevention of future wars.”’ It is too bad 
that the authors did not have available for their use better statistical 
evidence as to the stock piling of nations for purposes of war previous to 
1939, as well as statistics on mineral output in the warring nations since 1940. 
Brooks EMENY 


The Latin American Policy of the United States: An Historical Interpretation. 
By Samuel Flagg Bemis. New York: Harcourt, Brace and Co., 1943. 
pp. xvi, 470. Maps, diagrams, index. $4.50. 

This historical interpretation of the Latin American policy of the United 
States is a fascinating and exciting book, a worthy addition to the publica- 
tions of The Yale Institute of International Studies. That it is an inter- 
pretation, Professor Bemis avows; and, as an interpretation, his glorification 
of national policy becomes amusing rather than a serious blemish: in 1783 
the villains Britain and Spain “in sinister symmetry” encircle the feeble 
republic (p. 17); Florida in the hands of Spain is a pistol levelled at Louisiana 
(p. 22); ‘‘it would be difficult to find in modern history any such successful 
diplomacy of peaceful nation-building” as that of John Quincy Adams in 
carrying ‘‘his country’s flag permanently over the mountains to the Pacific 
Ocean, from sea to shining sea”’ (p. 38). Mr. Bemis deplores ‘‘those his- 
torical philosophers who deprecate the Manifest Destiny of an agrarian 
continental expansion . . . the strongest and most enduring expression of 
American nationalism” (p. 74). ‘‘Sober reflections’? on the Mexican War 
suggest to him that Mexico’s anarchy and folly were as responsible as 
American expansionism for the war, and that Polk “‘correctly interpreted 
and achieved the Manifest Destiny of his country” (p. 92). Olney’s 
‘20-inch gun,’”’ which has been deplored by ‘‘anaemic academic folk and 
timid intellectuals,’ was part of ‘‘the most significant exposition of the 
[Monroe] Doctrine since its original pronouncement”’ (p. 120); the taking of 
the Canal Zone was “‘the one really black mark” in our Latin American 
policy (p. 151); ‘dollar diplomacy,” although not without some disagreeable 
features, was not as bad as it sounds—in any case it was “‘essentially non- 
imperialistic’ (this might depend upon how narrowly imperialism is defined) 
and our ‘“‘comparatively mild imperialism’’ was really ‘‘an imperialism 
against imperialism ”’ (p. 386). Our interventions in Haiti, Santo Domingo, 
and elsewhere in the Caribbean, are not entirely approved by Professor 
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Bemis, but in his accounts the United States gets off rather lightly. Enough 
has been indicated to show that, whether consciously or not, our author 
carries on the tradition of ‘‘patriotic history.” 

The merits of the book are substantial, and the story is told with a grand 
sweep and much newly unearthed documentary material from 1776 to 1943. 
Particularly interesting to international lawyers are the chapters on ‘‘ The 
Doctrine of Nonintervention and the Codification of American International 
Law,” ‘‘The Rio Commission of Jurists and the Havana Pan American 
Conference,” ‘‘The Good Neighbor at Montevideo,” and ‘‘The Triumph of 
Absolute Nonintervention.’”’” The importance of these subjects in the 
evolution of our Pan American policy has never been so adequately ap- 
praised, nor have current developments been so competently analyzed in 
the perspective of our Latin American policy. If, at times, one gains the 
impression that Professor Bemis has too much relied on documentary analysis 
to give a well-rounded picture of the impact of our policy, it can nevertheless 
be said that this part of the task has never been more ably performed. 

HERBERT W. Briaces 


The Nazi State. By William Ebenstein. New York: Farrar & Rinehart, 
1943. pp. xi, 355. Index. College ed., $2.00; trade ed., $2.75. 

National Socialism. Basic principles, their application by the Nazi Party’s 
foreign organization, and the use of Germans abroad for Nazi Aims. De- 
partment of State. Prepared by Raymond E. Murphy, Francis B. 
Stevens, Howard Trivers, Joseph M. Roland. Washington: Government 
Printing Office, 1943. pp. vi, 510. Index. $1.00. 


The scholar who deserves that name can only have one legitimate 
interest, the interest in truth. It is his task objectively to explain, a 
task particularly important in war times. And yet, war threatens the 
scholar’s research for truth in many ways: inaccessibility of materials, 
prejudice, war psychosis. These dangers Ebenstein has avoided in his book. 
This book, written as a text-book for college students in comparative gov- 
ernment, deals with the structure of the present German national, state 
and local governments, the organization of the party, and the totalitarian 
Gleichschaltung in all fields—law, justice, press, radio, art, literature, reli- 
gion, education, economics and labor. His presentation fully covers the 
subject, is correct and—a great advantage from a scholarly point of view— 
exclusively based on authentic German National Socialist sources. The 
chapter on National Socialist foreign policy seems to this reviewer to be 
somewhat meager. 

But Ebenstein has not wholly avoided a second danger threatening the 
scholar’s research for truth, namely, the danger of reinterpreting earlier 
history in the sense that it led of necessity to present National Socialism, 
the danger of an indoctrination d rebours against everything German. It is 
not possible within the framework of this review to develop these ideas. 
Be it said only that the problem of Germany is much more complicated than 
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one can understand from a study in white and black. Nationalism and 
imperialism are not exclusive German monopolies, and on the other hand, 
German thinking is manifold. As an American professor has put it in a re- 
cent article: Whether future international relations will be on a communistic, 
nationalistic or truly international basis, under any hypothesis, they will go 
back to the ideas of a German thinker: Marx, Hegel, Kant. 

The publication of the Department of State is a treatise on a specialized 
subject, prepared by experts of the Department, based exclusively on Na- 
tional Socialist sources and extremely well documented. The first, general 
part, develops the elements of National Socialist ideology. A few remarks 
on earlier Germans quoted in this part, seem necessary. E. M. Arndt and 
Th. Korner were patriots, poets inspiring the fight against the tyrant of that 
day, Napoleon; Korner gave his life as an officer in the War of Liberation. 
J. G. Herder was not a ‘political writer’ at all. This great poet and 
thinker was the outspoken foe of all militarism, absolutism and imperialism; 
to this apostle of Humanitdt, the great translator of the Spanish epic of the 
Cid, nothing was more foreign than any claim to German superiority. To 
Herder we may trace back the principle of ‘‘national self-determination,”’ 
but certainly not the doctrine of ‘‘ Nordic supremacy.” 

Part II is a detailed juridical study on German citizenship laws and on 
National Socialist policy, concerning dual nationality, expatriation and 
naturalization of Germans in other countries. 

Part III gives a detailed survey of National Socialist organizations working 
among Germans in foreign countries: the ‘‘ Foreign Section of the Reich’s 
Directorate of the NSDAP” and the two formerly private organizations of 
the VDA and DAT, on the use of organized German minorities and on the 
present policy of forming corporate German minorities in conquered Europe. 
German words which cannot be adequately translated into English are 
retained in German and explained in a glossary of German terms. 

The text is followed by 48 documents and charts, covering about 350 
pages. This documentary section is of particular importance, all the more 
sO as many documents are also given in the German original, and all the 
German originals are reproduced photographically. Joser L. Kunz 


The German Strategy of World Conquest. By Derwent Whittlesey. New 
York, Toronto: Farrar & Rinehart, 1942. pp. xiii, 293. Index. College 
ed., $1.90; trade ed., $2.50. 

The World of General Haushofer. By Andreas Dorfalen. New York: 
Farrar & Rinehart, 1942. pp. xxi, 337. Index. College ed., $2.75; 
trade ed., $3.50. 

Generals and Geographers: The Twilight of Geopolitics. By Hans W. Weigert. 
New York: Oxford University Press, 1942. pp. xi, 273. Index. $3.00. 
It is clear that the close of the war will bring with it problems of recon- 

struction which will extend far beyond the traditional fields of international 

law. No mere mechanism of international government will be adequate to 
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create the spirit of good will essential to effective codperation. It will be 
necessary for governments to study more carefully than they have done in 
the past the causes of international conflict and to seek to eliminate them by 
constructive measures. Among these causes are ideas which, no less than 
economic conditions, give rise to psychopathic states of mind that lead to 
methods of violence. The international law of the future must of necessity 
be concerned with the factors of national conduct by which the foreign policy 
of the particular State will inevitably be influenced. 

It is for this reason that students of international law will find the theory 
of ‘‘geopolitics,’”’ as set forth in these volumes, to have an important, if in- 
direct, bearing upon their work, although the authors are concerned not so 
much with the re-education of Germany after the war as with the danger 
which the present German mentality holds for the world. Professor Whit- 
tlesey undertook the present study at the request of the National Planning 
Association, and, with the aid of an Advisory Committee and the special 
collaboration of Professors Colby and Hartshorne, gives us ‘‘an objective 
analysis of the writings and doctrines of the geopoliticians.’”’ His purpose is 
to evaluate geopolitics in the light of democratic thought and to set forth the 
part it has played both in the intellectual background of Nazi Germany and 
in its actual plans of world conquest. 

Part I of the volume deals with the antecedents of German national and 
racial supremacy, with the emergence of the geopoliticians and their phil- 
osophy and methods. ‘‘Political geography is a science of space... . 
Geopolitics considers how the state overcomes the conditions and laws of 
space and makes them serve its purposes,’ quote the authors from one of the 
disciples of Haushofer, who is said to write more clearly than his master. 
Part II deals with the application of geopolitics to the situation of Germany 
as a Central European State, and to the practical means by which German 
geopoliticians believed it might be possible to put into effect their theories. 
Part III, dealing with the implications of geopolitics for the United States, 
shows the need of a better understanding by the American people of the 
‘‘earth-base of human society”’ and of an international organization which 
can substitute codperation in place of the system of power politics which, if 
allowed to run amuck after the war, will result in economic competition and 
war upon a far greater scale than the world has yet endured. An elaborate 
bibliography is appended, the titles of which are keyed to the documentary 
material incorporated in the text. The maps are of great value in showing 
the technique of propaganda carried on by the geopoliticians. 

Mr. Dorfalen’s volume follows more or less the same lines, seeking ‘‘to 
reduce to simple terms the mysteries which have been prowling under the 
name of Geopolitik.’”’ The story of General Haushofer is interestingly told, 
and the author wisely presents the documentary material as separate ap- 
pendices to the several chapters. There is an excellent critique of the 
‘“‘heartland” theory in the chapter dealing with ‘‘Geopolitik and World 
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Polities.”’ In a concluding chapter the author shows how Haushofer taught 
the German people to ‘‘think in continents”; but that in the present war 
things failed to go according to plan not only because Hitler himself dis- 
regarded geopolitics in his attack upon Russia, but because Haushofer’s 
own theories failed to take into account the reaction of Great Britain and 
the United States to Germany’s plans of conquest, and his naive belief that 
the United States could be bought off for the price of commercial concessions. 
Dr. Weigert, a former member of the Prussian Ministries of Justice and 
Foreign Affairs, now Professor of International Relations at Trinity College, 
brings to his subject not only the information of one who understands the 
German Official attitude, but the conviction of a German Liberal that the 
people of the United States must realize the need of changing their restricted 
outlook upon international affairs ‘“‘to a truly global world view.” He is 
not content merely to analyze theories; he wants to draw conclusions; he 
sees in certain named American writers a geopolitical attitude which ‘‘does 
not differ at all from the philosophy of Haushofer’s Prussian militarism.’’ 
Instead of Haushofer’s geopolitics, the American people must learn ‘“‘the 
lessons of humanized geopolitics,’ based upon the uniting bond of the 
democratic idea and taking into account moral, social and economic forces as 
well as military considerations. For the first time in history, says the 
author, ‘“‘the whole world is a closed political unit in international politics,” 
and the United Nations, if the war is won, must be a closed unit too. The 
reader will be somewhat puzzled, however, to read a few pages later that in 
this closed political unit the Powers dominating the land masses, the United 
States, Canada, Russia and China are to govern the world. But fortunately 
in these continental land masses ‘‘the intangibles,’ justice, freedom and 
democracy, are more at work, and it is here, we are assured, ‘‘that Democ- 
racy will become a world cause as global as the global Imperialism of the 
totalitarian Powers.”’ C. G. FENWICK 
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Prisoners of War. A Study in the Development of International Law. By 
William E. 8. Flory. (Washington: American Council on Public Affairs, 
1942. pp. 179. Index. Cloth, $3.25; paper, $2.75.) The purpose of 
this timely monograph is to review the development of the conventional 
and customary law relating to prisoners of war, with special reference to 
American and British policy and practice. A brief historical review of the 
treatment of war prisoners in the ancient, medieval and modern world is 
followed by a discussion of the categories of prisoners, their status and main- 
tenance, their release by consent or otherwise, and finally the progress 
applied to their treatment both by customary law and convention. Un- 
fortunately, the actual treatment accorded to prisoners of war is very differ- 
ent from the expressed governmental policies and rules. Especially is this 
true of the inhabitants of conquered or occupied territories which should 
have a status at least as favorable as combatant prisoners. The author does 
not assume to deal with this grim phase of the subject, although he refers 
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to it. His object has been to present the growth of the law, if it can be so 
called, not its application. The author recognizes that in order to ascertain 
the actual treatment which prisoners of war receive, there must be some 
method of investigation and determination of the facts through neutral 
States and, above all, through neutral organizations like the International 
Committee of the Red Cross. The basis for such activities and some of the 
results achieved represent a more hopeful phase. Perhaps no real progress 
can be expected until some means for the trial and punishment of violators 
of the rules and conventions have been devised. The presentation is schol- 
arly and well documented throughout. ARTHUR K. KuHN 


International Law and Totalitarian Lawlessness. By Georg Schwarzen- 
berger. (London: Jonathan Cape, 1943. pp. 168. Index. 10s. 6d.) It 
is small wonder that in the face of so many flagrant violations of treaties 
and well established principles, the world is becoming increasingly sceptical 
as to the efficiency and even the existence of international law. In the 
circumstances, it is encouraging to find in the most recent study by Mr. 
Schwarzenberger a forceful refutation of the defeatistic attitude towards 
international law. The book is limited to the task of establishing three 
points: first, the compatibility of assistance against the aggressor with the 
rights and duties of neutral States; second, the punishment of war crimes; 
and third, the significance of outlawry as a weapon against peace disturbing 
nations. An appendix, containing an English translation of case reports on 
the trials of war criminals before the German Supreme Court, of a Forced 
Labor Decree in the General Government of Poland, and of other interesting 
documents, adds to the value of the book. The author has approached 
the above mentioned problems with the analytical thoroughness of a very 
learned scholar, well acquainted with the Continental and Anglo-American 
legal literature and with the realistic mind of an experienced lawyer. Very 
rich source material is used in support of the author’s arguments. The book 
is a valuable contribution to the rdle which international law has played 
during this war and should play in the future. F. E. OPPENHEIMER 


Pacific Charter: Our Destiny in Asia. By Hallet Abend. (Garden City, 
N. Y.: Doubleday, Doran & Co., 1943. pp.ix,302. Map. $2.50.) Hallet 
Abend has had a long and intimate acquaintance with the Far East. He has 
formed definite views and conclusions concerning ‘‘Our Destiny in Asia.”’ 
His main conclusion is that the United States cannot possibly escape a major 
réle in the postwar reconstruction of that vast region bordering on the Pa- 
cific. He feels that under the Atlantic Charter we must see to it that the 
dependent races of Asia be assured of ultimate freedom and self-government. 
Mr. Abend realizes, however, that neither the Philippines, Korea, China, 
Malaya nor the Dutch East Indies will be prepared for independence when 
this war is ended. He seriously doubts the capacity of the people of Thai- 
land for self-government. Mr. Abend holds that Japan must be completely 
driven out of China, Korea, Formosa, and all territories which have been 
conquered. He is convinced that for the sake of international security, 
Japan must be reduced to a state of absolute impotency. His knowledge 
of Japanese leaders and his old friendship for the people of Japan lends special 
force to his views. The object of all law being the protection of interests, 
it is of the utmost importance that we should clearly define the interests 
which international law should protect. This book, therefore, is of immense 
value in clarifying the réle of international law in the vast Asiatic area. 
P. M. Brown 
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The Reciprocal Trade Agreements Program: The Policy of the United States 
and its Effectiveness. By James Constantine Pearson. (Washington: Cath- 
olic University of America Press, 1942. pp. xiii, 328. Bibliography. 
Index. $2.00.) In pursuit of the doctorate at the Catholic University of 
America, Dr. Pearson has achieved the unusual in the field of doctoral disser- 
tations. The result is a book which is interesting, contemporary, and of 
much practical value. The author devotes an opening chapter to the evolu- 
tion of trade policy, with special reference to the development of free trade. 
Beginning with the postwar period in 1918, the main outlines of international 
trade policy are traced through the early days of prosperity, the world econom- 
ic depression, and the world trade trends immediately following the 1929 
economic crisis. The substantive portion of the volume begins with Chap- 
ter III, wherein the author sets forth, defines and evaluates the objectives of 
the reciprocal trade agreement program. Chapter IV, dealing with means 
and method, includes sections on the standards and limitations estab- 
lished by the Trade Agreements Act; organization under the Act and 
its administration; the method of procedure; and the structural elements of 
the trade agreement. A final chapter is devoted to the effectiveness of the 
program. Here the author deals with its effectiveness “‘in principle”; with 
certain ‘“‘manifestations”’ of its effectiveness; and with the effects of the 
trade agreement with Belgium. The “Conclusion” is in part summary, in 
part appraisal, in part defense, and in part prophecy. The limits of a brief 
review forbid discussion of details. The reviewer believes that the excellent 
material in this book might well have displaced much of the dull and hack- 
neyed data presented in defense of the extension of the agreements recently 
before the Senate and House Committees. Like those officially defending the 
program, however, the author seems to make one serious mistake. The rath- 
er mild concessions under the reciprocal trade agreements do not begin to in- 
dicate the nature and extent of the concessions which the Great Powers, in- 
cluding the United States, must make in the near future, in the difficult task 
of recovering an impoverished world from the ravages of a totalitarian 
economy. CHARLES E. Martin 


The San Juan Archipelago. Study of the Joint Occupation of San Juan 
Island. By Hunter Miller. (Washington: July 4, 1942. pp. 203.) This 
monograph of 27 chapters and an appendix of correspondence, printed in a 
limited edition, was prepared as part of Volume VIII of Treaties and Other 
International Acts of the United States, a volume which has not yet been 
published. It is based upon a careful study of an expert investigator, who, 
after examination of the original materials of the Department of State and 
printed documents of Congress, made a personal study of San Juan Island 
and the immediate vicinity, and of important manuscript correspondence 
in the Provincial Archives of British Columbia which are rich in relevant 
material. It begins with the Oregon Treaty of 1846 and extends to the 
arbitration of 1872 under the Treaty of Washington of 1871, treating in de- 
tail the sources of controversy and conflict before occupation by Capt. 
George E. Pickett in 1859, the result of this occupation, the mission of Gen. 
Winfield Scott late in 1859, and the incidents of the period of limited joint 
military occupation from 1860 to 1872. It is a very thorough detailed 
study. J. M. CALLAHAN 


Political Handbook of the World, 1943. Edited by Walter H. Mallory. 
(New York: Harper & Bros., for the Council on Foreign Relations, 1943. 
pp. vii, 202. $2.50.) In its sixteenth year, this invaluable annual main- 
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tains its high standard of excellence and supplies us with the accustomed 
factual information relative to the parliaments, parties, and press of the 
world’s various political entities. This information is revised, as of January 
1 of this year, to take account of many recent governmental transformations. 
Particular attention has been given to the governments of the countries 
which have been overrun by the Axis armies. The members of the cabinets 
of all the governments in exile are given, as well as the war cabinets of the 
belligerent Powers. Information is also supplied relative to the Interna- 
tional Labor Organization, the League of Nations, the World Court, and 
the mandated territories. It is truly remarkable how much valuable in- 
formation the editor has been able to present in this very condensed yet 
readable form. Every C. STOWELL 


Worldin Trance. By Leopold Schwartzschild. (New York: L. B. Fischer 
Publishing Corp., 1942. pp.445. Index. $3.50.) The author of this sur- 
vey of recent European diplomacy was formerly editor of Das Tagebuch in 
Germany but left with the advent of the Nazis. Although the subtitle 
declares that the period covered is from Versailles to Pearl Harbor, the 
emphasis is most decidedly upon the pre-Hitler era. For this period the 
author has not only used his own keen powers of observation, but he has 
utilized all of the primary and secondary historical sources to support his 
thesis that the present war is nothing more than a part of a Thirty Years’ 
War begun by Germany in 1914 for the conquest of the world. 

Mr. Schwartzschild is somewhat partial to the theories of Clemenceau 
and Tardieu to the effect that peace must depend in its last analysis upon a 
strong military coalition of the United States, Great Britain and France. 
Consequently, he is extremely critical of Wilson’s utopian theories. His 
thesis is provocative of further consideration of the League’s possibilities of 
maintaining peace but is not altogether convincing. Like a lawyer, he over- 
emphasizes the facts that fit his theories and leaves out the others. For 
example, in his discussion of the fall of the mark (p. 198) no mention is 
made of the Ruhr invasion as a cause, and twenty pages later a casual re- 
mark indicates that it was due to passive resistance and not as a result of the 
occupation. Even the Germany of Stresemann is regarded with jaundiced 
eyes. Locarno was ‘‘just another piece of paper . . . a meaningless pact.” 
‘“‘Briand had hypnotized himself.’’ Granted that the ultimate result was 
failure, certainly at the time there was a real desire for peace in Europe, and 
Germany did as much as France or Britain to achieve it. Even considering 
the over-emphasis upon realpolitik, the book is a brilliant presentation of the 
seamy side of postwar diplomacy and the futility of appeasement, and merits 
careful consideration by the statesmen who will face a somewhat similar 
problem at the end of the present war. GRAHAM STUART 


Wilson’s Ideals. Edited by Saul K. Padover. (Washington: American 
Council on Public Affairs, 1942. pp. 151. Index. Cloth, $2.50; paper, 
$2.00.) This volume brings together under appropriate headings selections 
from the writings and public addresses of President Wilson. The selections 
are arranged in logical sequence, beginning with general principles, ‘‘ Amer- 
ica,”’ ‘‘ Democracy,”’ and ‘‘Government,’’ and proceeding to the application 
of these principles to “‘ Business,”’ ‘‘ Labor,”’ ‘‘ Foreign Policy,” “‘The League 
of Nations,’”’ ‘America’s Responsibilities,’ and ‘‘Peace and War.’’ The 
author finds Wilson’s conception of democracy to be ‘‘a balance of mutual 
interests,’’ in which freedom could be maintained only in a society ‘‘ where 
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no single interest predominated over any other.’”’ His idea of a world ‘‘ made 
safe for democracy,” so ridiculed at the time, was not based upon illusions 
as to actual virtues of governments professing to be ‘‘democratic,’’ but upon 
his firm belief that democracy was the form of government under which 
freedom and law could best develop in the United States, and upon his 
realization that democracy was essentially less warlike than authoritarian 
governments and less able to maintain itself in a world in which international 
lawlessness prevailed. The volume makes no attempt to explain the de- 
velopments in Wilson’s thought, such as the transition from the defense of 
America’s neutral rights to the defense ‘of the rights of mankind”’; it is 
merely what its title indicates, a convenient collection of Wilson’s ideals, 
to be read by the more thoughtful student in the light of the circumstances 
under which they were put forth. 

Plans for World Peace through Six Centuries. By Sylvester John Hemle- 
ben. (Chicago: University of Chicago Press, 1942. pp. xiv, 227. Index. 
$2.50.) Professor Hemleben here surveys for us the historical background 
and development of the idea of an organization to secure permanent peace. 
The selection of the various plans put forward from time to time begins 
with the fourteenth century and ends with plans antedating the formation 
of the League of Nations. The first three chapters, dealing with “Early 
Peace Plans,”’ ‘‘ Projects to the Close of the Eighteenth Century,” and “ Plans 
of the Nineteenth Century,” are a careful and scholarly study of the subject; 
and, in spite of retracing ground already covered by others, the author has 
presented his subject in a fresh light and has gathered together in footnotes 
numerous references that will be of value to the student. <A bibliographical 
note in the Introduction and a more elaborate bibliography at the end of the 
volume add to its usefulness. The chapter dealing with ‘‘ Programs of the 
Great War Period ”’ is less satisfactory, in that the plans there dealt with are 
part of the background of the League of Nations which the author has de- 
liberately stopped short of. The closing page of the chapter “‘ Reflections”’ 
lays stress upon the necessity of moral foundations for the international 
relations of the future, with which there will be little disagreement in princi- 
ple, however difficult it appears to be to reduce the ‘‘natural law” from an 
abstract conception to a concrete series of practical rules. C.G. FENWIcK 
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